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FOREWORD 

Volume  II  of  the  State  Land  Use  Project  presents  a  legislative 
proposal  for  restructuring  land  management  in  the  Commonwealth  of 
Massachusetts . 

The  report  consists  of  three  major  parts.   Part  I  presents  a 
justification  for  restructuring  a  land  management  system;  identifies 
the  key  land  use  issues  and  conflicts  facing  the  Commonwealth  and 
points  out  the  critical  choices  that  must  be  made  in  light  of  these 
issues.   Part  II  defines  the  regulation  in  a  restructured  land 
management  system.   Specifically,  it  describes  and  illustrates  the 
methodology  of  implementing  this  regulatory  approach  and  outlines 
some  of  the  major  issues  that  may  arise  from  it  and  which  may  have 
bearing  on  its  success.   Part  III  of  this  report  presents  a  suggested 
legislative  package  to  restructure  land  management  in  Massachusetts. 

The  principle  legislative  proposal  in  the  package  is  an  act  to 
establish  regional  and  state  level  management  responsibilities.   This 
act  compromises  between  the  enabled  and  mandated  approaches  by  requir- 
ing the  existing  regional  planning  commissions  to  seek  endorsement 
and  management  systems  within  five  years  of  the  act's  effective  date. 
The  state  promulgates  such  systems  if  the  regions  have  failed  to  act 
within  that  period.   Protection  of  areas  critical  to  the  state  and 
regulation  of  developments  of  statewide  importance  are  accomplished 
at  the  state  level  from  the  inception  of  the  management  system.   Com- 
prehensive regional  planning  programs  are  a  required  part  of  the 
regional  effort. 


A  second  and  equally  important  legislative  proposal  is  an 
act  which  enhances  the  capabilities  of  local  governments  to  imple- 
ment planning  that  is  consistent  with  a  regional  plan  certified 
pursuant  to  the  main  act. 

The  State  Land  Use  Project  was  initiated  under  the  direction 
of  the  Department  of  Community  Affairs  and  coordinated  with  other 
state  and  regional  planning  agencies  through  the  Inter-Secretariat 
Resource  Management  Policy  Council  established  by  former  Governor 
Francis  Sargent.   In  January  1975  the  Council  was  replaced  by  the 
newly  appointed  Cabinet  under  the  leadership  of  Governor  Michael 
Dukakis.   During  the  same  period  the  Office  of  State  Planning  was 
created  to  initiate  a  comprehensive  planning  process  in  the  Common- 
wealth of  Massachusetts.   A  primary  objective  of  this  office  is 
to  integrate  the  functional  plans  and  programs  of  each  Secretariat 
into  a  compatible  and  internally  re-enforcing  overall  program  for 
allocating  the  State's  resources. 


PART  ONE 


A  PROPOSAL  TO  RESTRUCTURE 

LAND  MANAGEMENT 

IN 

MASSACHUSETTS 


PART  ONE 


A  PROPOSAL  TO  RESTRUCTURE  LAND  MANAGEMENT  IN  MASSACHUSETTS 


A.  INTRODUCTION  5 

B .  THE  NEED  TO  RESTRUCTURE  LAND  MANAGEMENT  7 

C.  DESIGN  OF  LEGISLATION  TO  RESTRUCTURE  LAND  MANAGEMENT  14 

D.  A  MODEL  SYSTEM  FOR  RESTRUCTURING  LAND  MANAGEMENT  21 


A.    INTRODUCTION 

Dissatisfaction  is  widely  felt  over  the  way  land  is  being 
managed  and  mismanaged  in  Massachusetts,  just  as  elsewhere.   The 
two  salient  concerns  are  environmental  degradation  resulting  from 
inadequate  guidance  and  the  social  inequities  arising  out  of  the 
misuse  of  management  tools.   These  concerns  are  joined  with  many 
others,  ranging  from  the  difficulty  of  site  acquisition  to  frus- 
tration over  the  regulatory  jungle  we  have  created.   A  number  of 
causes  can  be  identifed. 

1.  The  inevitable  (but  ameliorable)  consequences  of  a  growing 
and  shifting  population  and  economy.   Some  rate  of  land 
conversion  is  inevitable,  and  conversion  always  involves 

a  felt  loss  for  someone. 

2.  The  inevitable  (but  ameliorable)  consequences  of  value 
differences  between  conflicting  interests:   landowners, 
abuttors,  public  officials,  economic  development  advocates, 
and  conservation  advocates. 

3.  The  consequences  of  the  current  state  of  the  art  of  land 
management:   the  inadequacies  of  our  conceptual  approaches 
and  available  tools. 

4.  The  consequences  of  our  management  structure,  which  has 
virtually  all  powers  allocated  to  the  municipalities,  with 
only  a  hortatory  role  for  regional  agencies,  with  only 
specialized  powers  retained  at  the  state  level,  and  with 

an  inchoate  federal  role  whose  maturation  is  being  anxiously 
watched  by  all  others  in  the  structure. 

The  dissatisfaction  noted  above  creates  both  an  obligation 
and  an  opportunity  for  action.   Land  use  legislation  now  has  an 
active  constituency  it  lacked  even  a  few  years  ago,  and  which  it 
may  lack  some  years  from  now.   The  progress  of  recent  years  has 
been  substantial,  including  wetlands  legislation,  Chapter  774, 
imminent  revision  of  the  Zoning  Enabling  Act,  power  plant  siting, 
Scenic  Mountains,  and  the  Dukes  County  Land  and  Water  Management 
Act. 

A  premise  that  will  be  examined  below  is  that  the  Commonwealth 
should  act  on  what  it  can  act  on:   improving  the  management  structure, 
enabling  improvements  to  the  state  of  the  art,  and  ameliorating  the 
consequences  of  growth  and  value  differences.   Four  interrelated  types 
of  action  are  possible. 


1.  Develop  a  mechanism  for  defining,  and  maintaining  the  cur- 
rency of   a  statewide  growth  and  development  policy   which 
would  continuously  address  the  issues  of  what  kinds  of 
growth  and  development  it  is  state  policy  to  seek,  at  what 
rates,  at  what  locations,  with  what  qualities. 

2.  Develop  a  management  structure  for  the  land-  and  growth- 
impacting  actions  of  state  government,  and  for  coordinating 
those  actions  with  each  other  and  with  those  of  other  levels 
of  government. 

3.  Adopt  a  structural  change  in  the  relations  among  levels 
of  government  concerning  land  management,  placing  certain 
powers  at  a  higher-than-local  level. 

4.  Take  actions  that  will  enhance  the  capability  of  local 
governments  to  handle  the  90%  or  more  of  land  use  decisions 
which  are  inherently  local  in  impact  and  nature. 

The  State  Land  Use  Project  has  been  analyzing  the  current 
situation  in  Massachusetts  and  reviewing  actions  in  other  states 
in  order  to  formulate  proposals  essentially  under  categories  (2), 
(3)  and  (4)  above.   Development  of  state  growth  policy,  currently 
the  concern  of  a  special  commission  of  the  legislature,  and  the 
enhancement  of  local  capabilities,  a  continuing  concern  of  DCA,  have 
been  examined  only  in  the  context  of  designing  actions  to  improve 
state-level  coordination  and  to  adopt  structural  change  in  the 
relations  among  levels  of  government. 

Proposals  for  the  development  of  a  state-level  management  and 
coordinative  structure  are  discussed  in  the  first  volume  of  this 
report.   What  follows  is  a  parallel  discussion  of  the  need  to  restruc- 
ture land  management  responsibilities  among  the  local,  regional  and 
state  levels  of  government,  of  critical  choices  that  must  be  made  if 
this  need  is  accepted,  and  of  a  model  land  management  and  regulatory 
system  that  reflects  the  choices  recommended  by  the  State  Land  Use 
Project  after  study  and  discussion  with  the  state  and  regional  agencies 
and  private  organizations. 


B.   THE  NEED  TO  RESTRUCTURE  LAND  MANAGEMENT 

One  type  of  action  that  the  Commonwealth  can  take  to  deal  with 
land  use  problems  is  to  restructure  the  responsibilities  for  land 
management  by  removing  some  responsibilities  from  the  local  level, 
where  they  are  now  concentrated,  and  providing  for  systematic  involve- 
ment by  the  state  and  regional  levels  of  government.   Since  most  land 
in  Massachusetts  is  privately  owned,  land  management  must  rely  largely 
on  police  power  methods  to  influence  the  use  of  land,  and  thus  "manage- 
ment" presently  is  largely,  though  not  completely  synonomous  with 
"regulation."   That  the  Commonwealth  should  take  action  to  restructure 
the  regulation  of  land  use  is  far  from  obvious,  as  any  developer  will 
be  quick  to  point  out.   The  discussion  which  follows  argues  that  such 
action  is  in  fact  in  the  interest  of  the  Commonwealth. 

It  is  easy  to  list  symptomatic  evidence  that  something  is  wrong 
with  the  way  land  is  managed  in  Massachusetts,  as  elsewhere.   Follow- 
ing are  some  examples  which  are  widely  attested  to: 

1.  Environmental  degradation.   Natural  systems  are  needlessly 
upset,  resulting  in  lowered  water  quality,  lowered  air 
quality,  destruction  of  natural  habitats,  loss  of  natural 
resources . 

2.  Social  inequities.   The  poor  and  minorities  have  little 
locational  choice.   Fiscal  disparities  remain,  despite 
statewide  tax  structure  reform  actions. 

3.  Frustration  of  housing  efforts.   Central  sites  are  unavail- 
able without  destructive  displacement.   Outlying  sites  are 
regulated  out  of  availability. 

4.  Separation  of  home  and  work.   Housing  is  shut  out  where  the 
jobs  are  encouraged  in.   Time  and  energy  for  travel  is  the 
price  for  locational  absurdities. 

5.  Sprawl.   A  once  richly  varied  landscape  of  natural  and 
urban  texture  gradually  succumbs  to  the  spread  of  suburbia. 

6.  Simultaneous  destruction.   Core  cities  are  depleted,  suburbs 
grow  to  the  point  of  losing  the  qualities  that  drew  people 
there,  and  the  rural  fringe  becomes  urbanized  in  ribbons  and 
blotches . 

7.  Service  costs.   Travel,  utility  lines,  infrastructure 
inadequacy  one  place  coupled  with  superadequacy  at  another, 
all  add  to  enormous  service  costs  and  fiscal  strain. 

8.  Development  where  development  doesn't  belong.   Flood  plains, 
scarce  agricultural  resources,  unstable  soils,  all  are 
subject  to  development. 

9.  Site  unavailability.  Land  for  needed  public  facilities 
is  increasingly  hard  to  find.   Scarce  sites  are  allocated 
based  on  private  and  local  interests,  not  regional  public 
ones . 
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10.  A  regulatory  jungle.  A  maze  of  regulations  each  narrowly- 
constructed  functionally  or  geographically  frustrates  much 
needed  development. 

11.  Windfalls  and  wipeouts .   Rezoning  and  other  regulatory 
changes  make  fortunes  for  some,  destroy  fortunes  for  others. 

12.  Corruption  and  influence-peddling.   A  constant  bad  odor 
surrounds  development  control. 

These  and  other  concerns  have  made  land  use  a  major  issue 
nationally  and  in  Massachusetts.   However,  it  is  also  easy  to  list 
problems  that  may  attend  a  "regulatory  fix"  for  the  problems  of  land 
use . 

1.  Corruption  and  influence  at  higher  levels.   There  is  no 
guarantee  that  the  bad  odor  will  go  away  when  control  is 
shifted  to  a  higher  level  of  government. 

2.  Front-end  costs.   Developers  are  forced  to  absorb  additional 
holding  costs  and  risk  with  each  extra  level  of  regulatory 
approval  they  must  secure. 

3.  Impacts  on  small  builders.   Additional  regulations  are  dis- 
criminatory in  their  effect  on  small  builders  who  lack  the 
staffing  and  the  capital  of  their  larger  competitors  to 
cope  with  them. 

4.  Loss  of  economic  development.   Potential  employers  building 
new  plant  are  discouraged  by  the  cost  and  complexity  of 
regulations  and  locate  elsewhere;  jobs  are  lost. 

5.  Exacerbation  of  social  inequities.   Environmental  amenities 
are  luxuries  in  the  poor  man's  market  basket.   Regulatory 
costs  are  passed  through  to  housing  costs,  and  less  expensive 
housing  becomes  less  attractive  to  developers. 

6.  Loss  of  what's  good  now.   The  advantages  of  local  land  use 
controls  may  go  unnoticed  and  the  baby  be  thrown  out  with 
the  bathwater  in  the  hast^3  to  innovate. 

In  the  end,  this  exercise  of  balancing  problems  against  counter- 
problems  is  not  terribly  productive.   The  above  lists  are  overly 
simplistic:   not  all  the  land  use  problems  listed  will  be  solved  by 
restructuring  the  land  management  system  in  the  absence  of  fiscal 
reform  and  other  remedial  programs  outside  the  scope  of  land  use  con- 
trol; and  not  all  the  negative  consequences  of  regulation  are  unavoid- 
able.  It  is  preferable  to  analyze  the  problems  that  can  be  attributed 
to  the  way  land  management  is  now  structured  and  to  our  current  state 
of  the  art  for  dealing  with  land  use,  to  take  heed  of  what  is  worth 
retaining  and  what  should  be  avoided  in  'any  proposed  structural  changes, 
and  then  to  consider  whether  those  changes  would  be  for  the  better  or 
for  the  worse. 


Consequences  of  Control  Largely  at  the  Local  Level 

Local  governments  have  traditionally  been  and  continue  to  be 
the  custodians  of  nearly  all  police  power  controls  over  land  use. 
This  is  the  only  proper  forum  for  intelligent  decision  making  on 
issues  that  affect  a  single  municipality,  but  difficulties  also 
result.   Municipal  resources  for  planning,  the  design  of  land  manage- 
ment systems,  and  administration  are  small,  and  policy  formation  is 
seen  as  a  luxury  that  can  ill  be  afforded.   These  problems  may  be 
ameliorated  by  a  serious  effort  to  enhance  local  capabilities,  but 
others  remain. 

Special  interest  organizations  that  would  be  insignificant  on 
a  state  or  regional  level  have  relatively  great  influence  on  local 
decision  making,  and  thus  the  number  of  vested  interests  getting 
special  treatment  there  is  relatively  large.   Diffuse  interests, 
on  the  other  hand,  are  rarely  able  to  organize  locally  and  have 
correspondingly  little  influence. 

Perhaps  most  significant,  the  minority  of  decisions  that  have 
consequences  extending  beyond  municipal  boundaries  and  which  are 
of  disproportionate  importance  are  poorly  dealt  with.   The  simplest 
such  decisions  may  cause  boundary  conflicts  with  neighboring  towns, 
as  when  one  town  zones  for  exclusive  residences  and  its  neighbor 
zones  the  adjoining  land  industrial.   Other  decisions  cause  con- 
flicts of  interest  that  are  less  well  foreseen:   few  municipalities 
are  aware  that  filling  a  local  wetland  may  result  in  the  subsequent 
flooding  of  their  downstream  neighbor's  businesss  district.   This 
lack  of  awareness  is  in  part  a  consequence  of  our  general  ignorance 
of  externalities  but  also  reflects  the  way  decision  making  is  struc- 
tured.  We  can  hardly  expect  towns  to  be  motivated  to  learn  more  about 
the  regional  consequences  of  their  decisions  when  it  is  in  their 
interest  to  ignore  the  consequences  that  are  now  perceived.   Recogni- 
tion that  excluding  workers'  homes  while  inducing  industrial  growth 
is  regionally  harmful  is  not  likely  to  reverse  suburban  actions. 
Without  a  means  to  insure  that  each  municipality  makes  a  fair  share 
contribution  to  the  mutual  benefit  of  all,  individual  actions  in  the 
regional  interest  are  merely  altruistic,  and  few  towns  can  afford 
altruism.   Fiscal  reform  would  obviously  be  of  help  here,  but  the 
inconsistency  of  fiscal  considerations.   Towns  blessed  with  an  abun- 
dance of  resources  are  unlikely  tc  view  their  preservation  with  the 
same  urgency  as  the  less  well  endowed  towns  in  the  region.   The 
unequally  distributed  resources  may  be  economic  or  social  as  well  as 
environmental . 

Finally,  the  fine  disaggregation  of  decision-making  authority 
has  intrinsic  difficulties.   The  system  has  tremendous  inertia:   it 
takes  351  legislative  actions  for  an  innovative  mechanism  to  move 
across  the  state.   Zoning  has  not  made  it  all  the  way  yet,  and 
cluster  zoning  may  take  another  generation  to  come  into  common  use. 
Design  and  submission  requirements  vary  from  town  to  town.   This  non- 
uniformity  increases  the  complexity  and  cost  of  development.   And 
because  the  delegation  of  police  powers  to  local  governments  is 
regarded  as  absolute,  state-initiated  regulations  (e.g.,  the  Sanitary 
Code)  trigger  a  xenophobic  reaction  and  tend  to  be  poorly  administered 
locally . 
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Consequences  of  the  Lack  of  Regional  Powers 

The  other  side  of  the  coin  of  power  being  concentrated  at  the 
local  level  is  the  lack  of  power  at  the  regional  level.  To  a 
greater  or  lesser  extent,  all  of  the  problems  discussed  above 
(except,  perhaps,  the  lack  of  resources)  would  be  reduced,  at 
least  in  principle,  by  a  transfer  of  some  power  to  a  regional 
level  body.  (Whether  this  would  create  other  problems  will  be 
addressed  presently.) 

As  matters  now  stand,  regional  land  use  policy  is  seldom  well 
developed,  probably  in  part  because  such  development  has  generally 
been  an  empty  exercise.   Even  if  municipalities  wished  to  serve 
regional  policies,  those  policies  often  are  not  articulated  well 
enough  to  be  followed.   Both  as  a  cause  and  a  consequence  of  this, 
regional  planning  is  not  taken  seriously;  lacking  power  it  lacks 
an  engaged  constituency.   And  lacking  a  constituency,  it  lacks 
resources.   Data  are  thin  and  often  obsolete,  and  staff  resources 
are  inadequate.   Frustration  is  endemic  among  planners,  but  at  the 
regional  level  it  is  acute. 

Inadequate  State  Coordination 

As  discussed  in  the  first  volume  of  this  report,  the  tremendous 
latent  power  at  the  state  level  to  direct  growth  goes  unutilized. 
Instead,  uncoordinated  programs  lead  to  the  duplication  of  effort  and 
program  and  policy  conflicts.   Like  the  lack  of  power  at  the  regional 
level,  the  disuse  of  state  powers  creates  a  vacuum  that  is  not  always 
appropriately  filled  at  the  local  level. 

The  state  has  begun  to  exercise  its  powers  to  regulate  land 
use  to  some  extent,  and  it  has  thereby  created  new  difficulties 
while  reducing  old  ones.   It  is  arguable  that  some  of  these  dif- 
ficulties are  the  result  of  regulatory  initiatives  aimed  at  narrow 
ends  and  divorced  from  a  framework  of  social  and  development  policy. 
More  generally  and  more  surely,  the  proliferation  of  regulations  is 
an  unfortunate  situation  following  from  uncoordinated  efforts  and 
leading  to  many  of  the  problems  cited  by  critics  of  state  land  use 
regulation.   It  is  left  to  the  individual  who  wants  to  build  to  find 
his  way  through  the  horizontal  and  vertical  maze  of  regulations, 
which  nowhere  are  viewed  as  an  integrated  system  subject  to  system 
design.   Negotiating  the  maze  adds  substantially  to  the  cost  of  pro- 
viding housing  and  jobs,  much  of  this  increment  owing  to  preparing 
applications  and  waiting  out  delays  rather  than  to  ultimately  required 
improvements  or  modifications  in  development  proposals.   Risk  is  com- 
pounded, and  development  opportunities  are  forgone  because  the  uncer- 
tainty of  the  outcome  is  too  great  to  justify  the  necessary  front 
end  investment. 
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Inadequacies  of  the  "State  of  the  Art"  of  Land  Management 

Our  ability  to  effectively  manage  the  use  of  land  is  limited 

by  a  lack  of  tools  and  methodology,  regardless  of  the  institutional 

structure  in  which  they  might  be  used.   A  list  of  the  inadequacies 
is  sufficient  to  make  the  point. 

-  Relating  local  to  regional  to  state  policies  in  land  use  is 
rare  anywhere,  and  then  usually  done  only  at  a  trivial  (god, 
mother,  home)  level. 

-  "Management"  usually  consists  of  negative  controls  and 
unsystematic  public  land  ownership,  seldom  viewed  conjunc- 
tively. 

-  Both  planning  and  regulation,  despite  rhetoric  to  the  con- 
trary, continue  to  be  tied  to  rigid,  end-state  documents. 

-  The  natural  systems-centered  planners  and  the  manmade  systems- 
centered  planners  seldom  communicate. 

-  Incremental  destruction  continues  to  be  beyond  our  management 
grasp. 

-  Effective  policy  definition  continues  to  be  beyond  usual  pro- 
fessional capability. 

-  Indirect  methods  having  negative  secondary  effects  are  often 
resorted  to.   We  cannot  infringe  the  right  to  travel  directly 
(growth  phasing)  so  we  do  it  indirectly  (required  sidewalks 
on  two-acre  lots) . 

-  Compensatory  regulation  eludes  us.   If  we  cross  the  taking 
line,  we  give  up. 

-  "Participation"  is  largely  a  put-on.   Educating  the  people 
to  accept  planners '  ideas  rather  than  engaging  them  in  cre- 
ating their  own  communities  continues  as  the  dominant  mode. 

-  Legislative  intent  is  mangled  in  ad  hoc  administration.   Few 
Boards  of  Appeals  seem  to  understand  their  role  and  limita- 
tions.  Mandated  processes  are  short-circuited. 

While  these  deficiencies  will  obviously  not  be  corrected  overnight, 
improvement  may  be  facilitated  in  an  institutional  framework  in  which 
the  units  of  decision- making  are  manageable  in  number,  resources  can 
be  concentrated  enough  to  be  useful,  and  innovation  can  be  monitored 
and  transmitted  effectively. 

Features  that  Should  Be  Retained 

Despite  the  problems  that  arise  from  the  present  structure  of 
land  management  in  Massachusetts,  several  important  objectives  are 
relatively  well  served  by  it.   Restructuring  is  an  appropriate 
response  to  the  problems  only  if  it  leaves  positive  features  intact. 
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These  positive  aspects  surely  include  the  following.   Local  regulation 
does  relatively  well  serve  local  values,  a  simple  result  of  workable 
town  democracy.   Decisions  are  made  close  to  the  parties  affected; 
both  the  decision  makers  and  the  decision  making  process  are  relatively 
accessible  to  the  public.   A  great  deal  of  energy,  commitment,  and 
inventiveness  is  exhibited  in  local  land  management  efforts.   The  geo- 
political environment  of  the  Commonwealth  offers  considerable  choice 
in  the  physical  surroundings  and  regulatory  contexts  in  which  one  may. 
live;  one  can  opt  to  live  in  a  town  without  zoning  if  he  so  desires 
and  has  the  means  to  do  so. 

Features  that  Should  Be  Avoided 

Many  of  the  problems  which  are  often  anticipated  to  follow 
tinkering  with  the  regulatory  system  are  avoidable  if  certain 
caveats  are  observed.   Structural  revisions  should  simplify  rather 
than  complicate  the  regulatory  process  and  be  designed  to  expedite 
regulatory  approval  by  clarifying  what  is  required  of  developers, 
thus  minimizing  the  delays  and  uncertainty  owing  to  regulation. 
Regulations  should  not  be  adopted  and  administered  except  consistent 
with  a  policy  framework  within  which  tradeoffs  among  environmental 
quality,  economic  growth,  and  social  equity  can  be  intelligently 
considered.   A  corrollary  to  this,  the  revisions  should  not  be 
limited  to  enabling  negative  actions,  but  include  or  provide  for 
positive  initiatives  to  implement  policy.   Finally,  the  tendency 
to  seek  end-state  solutions  that  are  optimum  on  paper  should  be 
avoided  in  favor  of  efforts  to  achieve  more  modest  improvements 
that  are  workable  in  practice  and  subject  to  guidance  by  the  poli- 
tical process. 

A  Proposal  for  Action 

The  State  Land  Use  Project  has  developed  a  proposed  approach  to 
restructuring  land  management  that  is  believed  to  ameliorate  many 
of  the  problems  of  the  present  situation  without  destroying  what  is 
beneficial  and  which  can  be  designed  to  heed  the  caveats  noted  above. 
In  essence,  the  approach  would  strengthen  regional  planning  and  policy 
formation,  and,  subject  to  a  set  of  constraints,  move  to  the  regional 
level  final  authority  over  private  land  use  decisions  that  are  of 
immediate  concern  to  more  than  one  municipality.   The  approach,  which 
is  patterned  roughly  on  the  American  Law  Institute  model  code,  offers 
considerable  flexibility  to  regulate  public  development,  to  interface 
with  a  state  level  coordinative  mechanism,  and  to  include  land  banking, 
public  development  capability,  and  other  initiatives,  if  desired,  sub- 
ject to  the  basic  principle  that  decisions  affecting  a  single  munici- 
pality are  to  be  reserved  to  that  municipality. 

As  a  conservative  solution  to  the  problems  discussed  above,  the 
proposed  approach  seems  promising  even  though  it  cannot  presume  to 
deal  with  all  of  them,  let  alone  the  land  use  issues  that  are  only 
partially  related  to  inadequate  land  management.   There  is  also 
clearly  some  risk  involved  in  changing  the  structure  of  land  use 
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control;  this  is  perhaps  reason  to  implement  a  relatively  narrow 
range  of  the  capabilities  of  the  restructured  system  at  the  outset. 
However,  we  feel  that  this  risk  is  justified,  for  two  reasons. 

First,  the  approach  offers  a  badly  needed  opportunity  for 
institution  building  at  a  level  of  government  between  the  state  and 
local  levels.   If  growth,  resource,  and  social  policies  are  ever  to 
be  developed  and  implemented,  and  if  the  development  of  policy  is 
to  involve  meaningful  bottom-up  participation,  rather  than  a  cere- 
monial sign-off  at  the  local  level  on  top-down  policy  packages  and 
plans,  then  a  regional  instituition  with  some  power  is  almost  essen- 
tial.  The  management  system  provides  a  better  possibility  for  build- 
ing such  institutions  than  the  mid-level  governments  that  are  often 
proposed. 

Second,  and  perhaps  a  sufficient  reason  in  itself,  is  the  above 
noted  regulatory  jungle  we  have  created.   It  is  not  probable  that  the 
special  purpose  state  regulations  that  now  exist  will  cease  to  exist; 
on  the  contrary,  ad  hoc  regulations  reflecting  no  consistent  policy 
or  design  will  likely  continue  to  accumulate.   The  proposed  restruc- 
turing, rather  than  adding  to  the  maze,  would  displace  and  consolidate 
much  of  it,  would  lend  itself  to  policy  coordination,  and  could  thus 
result  in  a  regulatory  framework  in  which  the  decisions  with  greater- 
than-local  consequences  are  regulated  in  an  expeditious  and  predictible 
way  that  is  more  conducive  to  development  than  the  piece-meal  approach 
we  are  now  using. 
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C.   DESIGN  OF  LEGISLATION  TO  RESTRUCTURE  LAND  MANAGEMENT 

Four  types  of  interrelated  action  to  improve  the  way  land  use 
issues  are  dealt  with  in  the  Commonwealth  have  been  suggested:   develop- 
ment of  a  statewide  growth  and  development  policy,  development  of  a 
structure  to  coordinate  state  level  actions  that  affect  the  use  of 
land,  adoption  of  structural  changes  in  the  land  management  and  regula- 
tory system,  and  enhancement  of  local  land  management  capabilities.   If 
the  foregoing  argument  that  it  is  worthwhile  to  restructure  the  land 
management  system  is  accepted,  three  questions  of  strategy  must  be 
posed.   When  these  questions  have  been  answered,  the  legislative  pack- 
age that  must  be  designed  to  implement  the  strategy  can  be  largely 
determined  by  making  choices  on  a  list  of  critical  issues  that  any  such 
package  must  address. 

A  Strategy  for  Legislative  Action 

In  formulating  a  strategy  for  change,  a  first  question  is  the 
extent  to  which  action  on  any  one  of  the  four  aspects  listed  above 
should  wait  on  resolution  of  how  to  proceed  on  the  others.   Should 
structural  change  await  substantive  growth  policy  formulation,  or  can 
these  actions  be  disaggregated  and  acted  on  separately,  so  long  as 
they  are  seen  as  elements  in  a  comprehensive  approach?   The  experience 
of  other  states  and  the  urgency  of  structural  reform  suggest  separate 
action.   The  huge  collection  of  legislation  already  filed  for  1975 
assures  that  some  stance  on  the  issues  must  shortly  be  taken.   It  seems 
clear  that  legislation  to  restructure  land  management  must  be  designed 
to  dovetail  with  a  state  growth  policy,  a  state  level  coordinative 
mechanism,  and  with  the  enhancement  of  local  capabilities.   We  would 
agree  that  although  all  four  actions  are  desirable,  restructuring  land 
management  responsibilities  is  a  workable  approach  in  the  absence  of 
the  other  actions.   The  issues  involved  deserve  careful  debate  and  the 
tactical  problems  of  securing  passage  of  legislation  are  difficult. 
Thus,  a  strategy  of  employing  separate  legislative  packages  and/or 
executive  initiatives  to  deal  with  restructuring  and  state  level  policy 
and  coordination  seems  both  workable  and  desirable.   This  is  not  to 
argue,  however,  that  restructuring  is  of  higher  priority  than  the 
other  actions  that  are  possible. 

A  second  question,  if  given  that  separate  action  is  appropriate, 
is  the  way  to  proceed.   The  Commonwealth  might  continue  as  it  has,  in 
an  incremental  fashion,  acting  upon  relatively  narrowly  focused  but 
adoptable  pieces  of  legislation:   last  year  for  Dukes  County  and  for 
Berkshire  County  mountaintops ,  next  year  for  Franklin  and  Barnstable 
Counties.   The  usual  consequence  of  piecemeal  approaches  are  in  evi- 
dence:  conflict,  confusion,  and  gaps,  but  the  approach  has  in  fact 
made  Massachusetts  a  national  leader  in  many  aspects  of  land  management. 

Alternatively,  comprehensive  legislation  could  be  drafted  to 
address  the  issue  of  structural  relations  among  levels  of  government, 
providing  for  a  regional  and  state  role  on  those  land  use  issues  having 
regional  and  state  dimensions.   This  would  preclude  proliferation  of  at 
least  some  of  the  negative  consequences  of  the  ad  hoc  approaches  of  the 
past,  as  more  and  more  pieces  of  special  area  or  special  function  legis- 
lation come  to  be  considered.   However,  even  in  the  current  environmental 
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concern   over  land  use,  such  legislation  would  require  a  major  poli- 
tical effort  to  achieve  adoption.   Legislation  that  goes  farther  by 
providing  a  state  role  in  issues  of  primarily  local  concern,  as  is  the 
case  in  Vermont,  may  be  arguable,  but  securing  its  adoption  would 
unquestionably  be  more  difficult. 

If  such  legislation  is  to  be  drafted,  a  third  question  arises: 
whether  the  legislation  should  mandate  structural  change,  or  enable 
it,  subject  to  regional  acceptance.   Mandating  would  get  the  job  done 
with  dispatch  and  assurance,  but  might  be  viewed  as  imposition  and  as 
a  consequence  work  less  well  than  would  a  popularly  endorsed  regional 
effort.   Also,  mandating  is,  legislatively,  an  all-or-nothing  approach 
which  is  less  likely  to  achieve  adoption. 

A  basic  assumption  of  the  argument  for  restructuring  is  that  a 
regional  level  planning  and  policy  making  institution,  with  some  power 
to  implement  policy  is  needed.   This  would  be  provided  in  either  a  man- 
datory or  an  enabling  approach.   Enabling  does  not  imply  that  regions 
would  have  complete  autonomy,  only  the  autonomy  to  adopt  or  not  to 
adopt  a  restructured  management  system  subject  to  statutory  constraints 
and  guidelines,  compliance  with  which  would  be  reviewable  at  the  state 
level.   Neither  does  mandating  imply  less  regional  responsibility  for 
policy  making.   Limited  regional  choice  with  respect  to  details  of 
administration,  representation,  etc.,  is  possible  in  a  mandated  system 
as  well  as  in  an  enabled  one.   Rather,  the  choice  is  between  a  system 
in  which  regions  are  forced  to  participate  and  one  from  which  they  are 
free  to  abstain. 

Although  the  question  is  far  from  resolved,  we  would  suggest  that 
the  option  of  an  enabled  system  not  be  foreclosed  without  careful  con- 
sideration.  The  advantages  of  a  mandated  approach  are  fairly  obvious, 
those  of  an  enabled  one  perhaps  less  so.   One  might  argue  that  a  man- 
dated system  would  work  well  on  paper  but  not  in  practice.   An  enabled 
system  would  presumably  require  referendum  approval  before  becoming 
operative;  would  a  mandatory  system  not  capable  of  winning  popular 
approval  be  effective  in  establishing  workable  regional  development 
and  regulatory  policy?   If  the  regulatory  policy  is  widely  regarded 
as  an  imposition  on  local  decision-making,  it  is  likely  to  be  circum- 
vented, possibly  with  the  effect  that  the  policies  that  are  actually 
followed  do  not  correspond  to  the  policies  that  are  stated.   This 
would  be  a  serious  problem  in  that  the  ability  to  monitor  and  improve 
the  system  would  be  substantially  impaired,  the  rationale  for  regula- 
tory decisions  obscured,  and  the  uncertainty  faced  by  developers 
increased. 

On  the  side  of  mandated  approach  is  the  possibility  that  the 
necessary  incentives  for  regions  to  restructure  voluntarily  are  lack- 
ing.  This  may  well  be  the  case,  although  Dukes  County  currently  has 
done  so  and  Franklin  County  has  come  close  to  filing  a  bill  for  this 
purpose.   One  might  hope  that  the  type  of  system  envisioned  would  ful- 
fill its  promise  by  building  an  institution  benefiting  the  quality  of 
life  in  the  region  and  by  simplifying  the  regulatory  process  suffici- 
ently that  developers  would  prefer  it  to  the  piecemeal  approach  of 
regions  that  have  not  chosen  to  restructure.   If  realized,  these  would 
be  incentives  enough,  although  the  time  required  to  get  regional  sys- 
tems in  place  would  unquestionably  be  longer. 


Choices  Critical  to  the  Design  of  Legislation 

These  three  questions  broadly  characterize  a  legislative  program 
to  deal  with  the  issues  of  land  use.   Given  answers  to  them,  a  number 
of  important  decisions  regarding  the  design  of  legislation  to  restruc- 
ture land  management  in  Massachusetts  remain.   A  basic  premise  followed 
by  the  Project  is  that  these  decisions  can,  for  the  most  part,  be  made 
independently  of  one  another;  the  sum  of  the  decisions  made  characterize 
the  legislation  to  be  drafted  in  its  critical  aspects. 

Following,  then,  are  the  critical  choices  which  must  be  made  in 
designing  a  statewide  land  management  system.   We  start  with  the  assump- 
tion that  legislation  is  to  be  drafted  and  filed  within  relatively  few 
months  to  create  a  state/regional/local  land  use  control  system.   For 
the  sake  of  brevity,  some  choices  are  omitted  because  they  follow  almost 
automatically  from  those  listed,  or  because  the  choice  seems  uncontest- 
ably  clear,  or  because  the  choice  is  of  less  than  central  importance. 

1.   Integration  of  Legislation. 

The  following  choices  concern  the  scope  of  the  issues  to  be 
addressed  in  a  basic  legislative  package  whose  main  purpose 
is  the  creation  of  a  system  for  planning  and  controlling 
private  land  use  decisions  of  significance  over  a  greater 
than  municipal  area. 

1J.  Should  the  legislation  be  designed  to  meet  the  requirements 
of  recently  proposed  federal  Land  Use  Policy  Act  ,  even  in 
cases  where  that  imposes  conditions  we  wouldn't  otherwise 
accept? 

No.   The  future  of  the  federal  Act  is  uncertain,  its  specific 
provisions  hard  to  foresee.   Legislation  should  be  designed 
to  further  the  objectives  of  Massachusetts,  and  perhaps  effort 
should  be  expended  to  secure  a  federal  Act  that  is  consistent 
with  these  objectives. 

12     Should  the  basic  legislative  package  establishing  a  state  land 
use  system  deal  with  or  presume  the  creation  of  an  inter- 
Secretariat  body  such  as  the  Resource  Management  Policy  Council 
(RMPC)  to  deal  with  interagency  coordination,  or  should  con- 
sideration of  this  issue  he  separate? 

Perhaps.   At  issue  is  not  the  desirability  of  such  a  body,  but 
its  necessity  for  a  workable  land  management  system.   Legisla- 
tive tactics  would  probably  dictate  separate  consideration. 
However,  if  the  management  system  is  to  have  authority  to  con- 
trol state  agency  projects  affecting  land  use,  ultimate  author- 
ity lodged  either  with  such  a  body  or  with  the  Governor  must 
be  presumed.   If  a  system  with  power  to  coordinate  agency 
programs  is  separately  created,  so  much  the  better. 
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13  Should  the  basic  legislative  package  deal  with  or  presume 
the  designation  of  a  lead  state  agency  on  land  use? 
Perhaps.   The  management  system  must  presume  a  state  level 
entity,  perhaps  with  an  adjudicatory  role  as  well,  to  over- 
see the  system  and  approve  regional  policies,  procedures, 
etc.   While  a  lead  agency  might  be  desirable,  an  adequately 
staffed  body  short  of  agency  status  would  be  sufficient. 
Again,  tactical  considerations  are  probably  determining. 

1.4  Should  legislative  action  on  extensive  revisions  to  the 
Zoning  Enabling  Act  be  deferred  to  allow  integration  with 
the  basic  legislative  package? 

No.   While  integration  is  important,  it  is  not  crucial  that 
the  legislation  to  restructure  take  precedence.   The  Zoning 
Act  revisions  are  imminent,  the  restructuring  of  land  manage- 
ment distant.   To  tie  the  two  would  be  poor  legislative  tac- 
tics. 

13  Should  legislative  action  on  extensive  revisions  to  the  Sub- 
division Control  Law  be  deferred  to  allow  integration  with 
the  basic  legislative  package? 

No.   Integration  with  local  subdivision  control  is  less  of 
a  problem  than  integration  with  local  zoning,  and  similar 
tactical  considerations  apply. 

1.6  Should  the  basic  legislative  package  include  fiscal  proposals, 
such  as  tax  forgiveness  for  green  belts,  or  compensatory 
regulation? 

Perhaps.   There  is  strong  feeling  on  many  sides  that  some 
fiscal  proposals,  such  as  tax  forgiveness  would  enhance  the 
effectiveness  of  a  restructured  system  and  aid  the  passage 
of  legislation.   Far-reaching  fiscal  reform  is  probably  too 
complex  and  politically  divisive  to  be  tied  to  the  basic 
package. 

1.7  Should  the  basic  legislative  package  include  creation  of  a 
state  or  regional  land  banking  capability? 

No.   Land  banking  is  a  potentially  useful  tool  of  great 

significance,  but  also  a  complicated  and  relatively  untried 

one.   It  might  best  be  deferred  for  consideration  until 

after  the  restructured  system  has  been  established  and  proven. 

1.8  Should  the  basic  legislative  package  include  creation  of  a 
state  or  regional  land  development  capability  like  that  of 
New  York's  UDC? 

No.   While  a  potentially  useful  device,  the  arguments  against 
immediate  consideration  of  land  banking  also  apply  here. 
Similar  proposals  have  been  poorly  received  in  Massachusetts. 

1.9  Should  the  basic  legislative  package  include  measures  such  as 
technical  and  financial  assistance,  training  programs,  and 
grants  of  power  to  enhance  local  abilities  to  plan  and  manage 
essentially  local  land  use  issues? 
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Tentatively,  yes.   These  measures,  particularly  the  latter, 
would  clearly  be  of  use  to  local  governments  and  are  likely 
to  broaden  support  for  the  legislation.   Unlike  other  actions 
that  might  be  integrated  with  the  basic  package,  enhancing 
local  capabilities  is  relatively  straightforward. 

2 .   Organizational  Structure 

The  following  choices  assume  that  any  system  for  land  use 
planning  and  mangement  will  include  some  type  of  mid-level 
agency  to  administer  region-specific  land  use  regulations; 
this  body  is  referred  to  below  as  the  "control  agency". 

2.1  Should  the  regional  control  agencies  exist  parallel  to  the 

present  RPA's,  or  replace  the  RPA's  and  assume  their  planning 
activities;   or  should  existing  RPA's  which  meet  certain  cri- 
teria (e.g.,  appropriate  form  of  representation)  be  given 
regulatory  responsibilities? 

Depends  upon  regional  characteristics.   In  some  regions 
parallel  planning  and  control  agencies  may  be  desirable,  in 
others  a  consolidated  agency.   Regional  choice  is  perhaps 
appropriate.   Some  revision  of  present  representation  struc- 
tures seems  necessary  if  control  agency  responsibilities  are 
to  be  assumed  by  RPA's. 

2  2     Should  control  agency  boundaries  be  the  same  as  present  RPA 
boundaries,  or  should  regions  be  combined,  disaggregated,  or 
completely  reorganized  for  planning  and/or  regulatory  purposes? 
Depends  upon  regional  characteristics.   If  boundaries  for 
planning  are  to  be  revised,  they  should  build  on  current  RPA 
boundaries  to  avoid  the  loss  of  existing  data  and  planning 
efforts.   Merging  or  subdividing  the  regions  that  exist  now 
may  be  appropriate  in  some  cases.   Again,  regional  choice  is 
possible.   It  is  clear,  however,  that  boundaries  for  regula- 
tion should  follow  the  boundaries  for  planning. 

2  3     Should  legislation  contain  precise  rules  for  control  agency 
representation,  or  principles  only? 

Principles  only.   Such  principles  include  one  man  -  one  vote, 
and  the  representation  of  state  and  local  interests  and  should 
definitely  be  adopted.   These  principles  are  likely  to  trans- 
late into  precise  formulas  differently  for  different  regions. 

2.4  Should  developments  and  areas  of  greater- than-regional  (i.e., 
statewide)  significance  be  separately  defined  and  regulated? 
Tentatively,  yes.   If  regions  are  to  have  relative  autonomy 
over  their  own  affairs,  decisions  of  concern  to  the  state  as 
a  whole  should  be  subject  to  state  level  approval.   This 
approach  would  be  workable  if  standards  and  criteria  for 
identifying  state  level  concerns  were  developed. 
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2  3     Should  a  state-certified  planning  program  be  a  mandatory 

prerequisite  to  continuation  of  control  powers  after  an 
initial  grace  period? 

Yes.   The  need  for  adequate  planning  and  policy  formation 
at  a  regional  level  is  one  of  the  strongest  arguments  for 
restructuring  land  management  responsibilities.   Experience 
at  the  local  level  demonstrates  the  need  for  regulation  to 
be  consistent  with  planning,  but  only  if  planning  is  viewed 
as  a  process  of  establishing  priorities  and  strategies  rather 
than  as  the  design  of  an  end-state  document.   Properly  exe- 
cuted, the  planning  programs  would  be  usable  by  a  state  level 
coordinative  system. 

2.6  What  level  of  government  should  review  permit  applications 
and  issue  land  use  permits? 

Local/  in  most  cases.   Consistent  with  the  premise  that 
authority  should  be  shifted  to  higher  levels  only  when 
necessary,  the  administration  of  regulations,  consistent 
with  regional  and  state  guidelines,  should  remain  at  the 
local  level,  subject  to  higher  level  review  and  appeal. 
In  small  regions,  initial  review  of  large  developments  at 
the  regional  level  might  be  appropriate. 

3 .   System  Powers 

Choices  on  the  powers  to  be  exercised  by  a  regulatory  system 
can  in  many,  but  not  all,  instances  be  made  independent  of 
choices  on  the  scope  of  legislation  and  organizational  struc- 
ture of  the  system. 

3  J.  Should  land  development  undertaken  by  municipal  governments, 

if  it  has  greater  than  local  significance,  be  regulated  in 
the  same  manner  as  private  land  development? 

Tentatively,  yes.   Regional  authority  would  be  sufficient  to 
regulate  municipal  developments,  which  are  no  different  in 
their  potential  impact  than  comparable  private  developments. 
The  constraints  imposed  on  local  autonomy  are  not  likely  to 
be  great. 

3  2     Should  municipal  capital  outlays  having  impact  on  land  use 
with  larger  than  local  significance,  but  which  do  not  con- 
stitute "development"  in  the  usual  sense  of  the  word  (e.g., 
major  sewer  trunk  lines) ,  be  subject  to  regional  or  state 
review  or  control? 

Perhaps.   Such  capital  outlays  are  not  "development"  in  the 
usual  sense  of  the  word  and  would  have  to  be  specifically 
included  in  the  scope  of  regulation.   Their  control  would 
also  be  a  more  serious  constraint  on  municipal  autonomy. 
Nonetheless,  their  impact  on  development  patterns  makes 
control  of  some  urgency.   The  use  of  existing  or  revised 
procedures,  such  as  A-95,  for  review  (but  not  control)  of 
such  capital  outlays  is  one  possible  compromise.   Deferring 
control  until  the  restructured  system  has  been  proven  is 
another. 


3  3  Should  state  agency  land  transactions,  development,  or  land- 
impacting  capital  outlays  be  subject  to  review  or  control 
through  the  system  being  created? 

Perhaps.   Resolution  of  these  issues,  particularly  the  issue 
of  control,  is  likely  to  be  politically  divisive,  both  in 
legislation  and  administration.   Agency  developments,  and 
especially  capital  outlays  for  infrastructure,  have  enormous 
potential  impact  on  development  patterns.   Consistency  of 
agency  projects  with  state  and/or  regional  development  policies 
might  be  achievable  through  a  separate  coordinative  mechanism, 
but  the  detailed  review  of  site  plans  and  alignments  might 
remain.   It  is  reasonably  clear,  in  any  case,  that  the  authority 
to  compel  agencies  to  comply  with  regulatory  decisions  must 
remain  at  or  near  the  Governor's  office. 

3.4  Should  the  procedures  of  Chapter  7  74,  the  Wetlands  Protection 
Act,  or  similar  existing  state  land  use  controls  continue  to 
be  operative  in  addition  to  those  of  the  system,  or  should  the 
procedures  of  the  system  substitute  for  them? 
Substitute,  at  least  locally.   Another  of  the  basic  purposes 
of  restructuring  is  to  simplify  the  regulatory  process.   The 
restructured  regulatory  framework  would  ideally  displace, 
rather  than  add  to,  existing  state  regulations.   A  good  deal 
of  the  regulatory  delays  which  trouble  developers  occur  at 
the  local  level.   It  may  be  prudent  to  leave  intact  state 
level  bodies  and  procedures  (e.g.,  appeal  under  Chapter  774 
to  the  Housing  Appeals  Committee) ,  at  least  initially.   Joint 
state-level  hearings  might  also  be  considered. 

3  5  Should  the  system  be  empowered  to  issue  comprehensive  permits, 
satisfying  all  applicable  local  and  state  regulations  (e.g., 
subdivision  control,  local  zoning,  state  sanitary  code,  state 
building  code,  etc.)? 

Yes.   Consistent  with  the  above  recommendation,  all  local 
approvals  should  be  obtainable  through  a  single  procedure 
when  developments  or  areas  of  greater-than-local  concern  are 
involved. 

3.6  Should  affirmative  decisions  at  the  state  or  regional  level  on 
development  of  regional  benefit  override  negative  local  deci- 
sions?  (i.e.,  should  the^e  be  a  mechanism  analogous  to  but 
broader  than  Chapter  774?) 

Yes.   This  issue  is  likely  to  be  politically  controversial, 
but  it  is  one  worth  fighting  for.   A  "benefit  override"  would 
be  of  great  value  in  avoiding  a  negative  bias  in  the  land 
management  approach  and  in  achieving  a  balance  among  environ- 
mental protection,  economic  development,  and  social  equity. 

3.7  Should  the  regulatory  powers  of  the  system  be  limited  to  those 
which  municipalities  are  presently  enabled  by  statute  to  use? 
No.   The  relevant  limitations  should  be  the  constitutional 
bounds  of  the  police  power  and  state  level  review  of  specific 
proposed  techniques.   The  intent  of  going  beyond  presently 
enabled  means  is  not  to  find  new  ways  to  make  life  harder  for 
developers;  developers  would  in  fact  benefit  from  techniques 
such  as  a  transfer  of  development  rights  that  would  allow  them 
to  build  units  forgone  on  environmentally  sensitive  land  on 
non-contiguous  buildable  land  -  to  cite  one  example. 
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D.   A  MODEL  SYSTEM  FOR  RESTRUCTURING  LAND  MANAGEMENT 

If  the  recommended  choices  are  accepted,  a  legislative  package 
to  implement  a  restructuring  of  land  management  responsibilities  among 
the  local,  regional,  and  state  levels  of  government  is  largely  deter- 
mined.  The  following  model  describes  in  narrative  form  how  a  restruc- 
tured system  would  operate.   Details  not  addressed  by  the  critical 
choices  are  tentatively  supplied. 

Summary 

The  model  system  provides  for  state  and  regional  regulatory 
authority  over  private  and  municipal  development.   Regional  systems 
would  be  created  by  legislative  mandate,  or,  alternatively,  regions 
would  be  enabled  to  create  their  own  land  use  management  systems  within 
the  constraints  of  the  legislation  and  subject  to  approval  by  a  State 
Land  Use  Board,  which  oversees  the  system  and  performs  an  adjudicatory 
function  in  it.   The  regulations  are  limited  to  critical  areas  and 
developments  of  regional  or  state  impact.   Regions  must  have  compre- 
hensive planning  within  a  fixed  period  and  make  their  regulations  con- 
sistent with  it  or  lose  regulatory  powers.   The  State  Land  Use  Board 
would  from  the  beginning  have  authority  analogous  to  that  of  the 
regions  in  cases  involving  issues  of  statewide  concern.   Local  enabling 
laws  are  not  affected  by  the  new  legislation,  but  state  regulatory 
statutes,  such  as  the  Wetlands  Protection  Act  and  Chapter  774,  are 
integrated  with  it.   State  or  regional  and  use  permits  are  comprehen- 
sive, satisfying  all  currently  existing  state  and  local  regulations. 

1.   Creation  of  the  System 

State  Level.   A  State  Land  Use  Board  is  created  to  interpret  the 
legislation's  regulatory  policy,  to  adopt  procedural  rules;  to  oversee 
the  system,  and  to  regulate  development  and  areas  involving  issues  of 
statewide  concern.   The  Board  would  have  a  full-time  staff,  drawn  from 
the  Office  of  State  Planning  to  assist  it  in  these  tasks.   In  its 
capacity  as  overseer  of  the  system,  it  would  review  regional  planning 
programs  and  regionally  adopted  regulatory  standards  and  criteria,  and 
make  other  binding  interpretations  on  matters  of  policy  and  procedure. 

The  Board's  administrative  duties  might  be  transferred  to  the 
Office  of  State  Planning,  thus  linking  the  land  management  and  policy- 
coordinative  systems.   Its  adjudicatory  role  would  be  retained,  except 
perhaps  with  regard  to  state  agency  projects. 

Members  of  the  State  Land  Use  Board  would  be  appointed  by  the 
Governor.   The  Board  would  not  be  part  of  the  hierarchy  between  the 
Governor  and  the  line  agencies. 

Regional  level.   Regional  level  participation  in  the  system  could 
either  be  enabled  or  mandated,  at  the  option  of  the  legislature.   Once 
established,  enabled  regional  systems  would  operate  in  no  way  differ- 
ently from  systems  created  by  mandating  legislation. 


Enabling  option:   The  existing  Regional  Planning  Agencies,  with 
the  assistance  of  the  State  Land  Use  Board,  are  enabled  to  design  land 
use  systems  for  their  regions,  establishing  a  permanent  Regional  Land 
Use  Commission  and  specifying  its  powers  and  procedures.   For  either 
planning  or  regulation  or  both,  Regional  Planning  Agencies  may  include 
as  part  of  their  proposed  system  the  subdivision  of  the  regional  plan- 
ning district,  or,  with  the  agreement  of  the  other  Regional  Planning 
Agencies  involved,  establishment  of  the  Regional  Land  Use  Commission  at 
the  Sub-state  District  level  in  lieu  of  two  or  more  separate  commissions 
at  the  regional  level. 

Representation  guidelines  would  be  established  regarding  interests 
to  be  represented,  one  man-one  vote,  and  state  level  participation. 

The  proposed  regional  system  must  be  approved  by  the  State  Land 
Use  Board  and  then  endorsed  by  regional  referendum.   The  state  has  no 
power  to  promulgate  a  system  if  regions  fail  to  do  so. 

Mandating  option:   Alternatively,  the  legislation  would  simply 
establish  Regional  Land  Use  Commissions.   Regional  choice  of  alternative 
arrangements  for  boundary  changes,  interface  with  existing  Regional  Plan- 
ning Agencies,  and  administrative  organization  might  be  provided. 

It  is  possible  that  combined  or  separate  legislation  .creating  both 
a  state  level  coordinative  system  and  a  land  management  system  will  be 
passed.   A  coordinative  system  would  require  regional  comprehensive 
planning  programs;  the  planning  program  requirements  of  the  coordinative 
and  land  management  systems  should  be  the  same,  particularly  with  regard 
to  the  degree  of  detail  required.   If  the  land  management  system  is 
enabled  rather  than  mandated,  and  a  region  declines  to  participate,  the 
planning  program  required  for  coordination  could  be  the  responsibility 
of  the  Regional  Planning  Agency.   Legislation  to  create  a  coordinative 
system  should  provide  for  this  situation. 

2.   Regulation 

Regulatory  approach.   Developments  of  regional  importance  (DRI's), 
and  areas  of  critical  planning  concern  (ACPC's)  (defined  broadly  to 
include  environmental  concern)  would  all  be  subject  to  regulations  com- 
plying with  guidelines  adopted  by  the  Regional  Land  Use  Commission. 
Those  regulations  could  be  administered  by  municipal  Planning  Boards 
or  an  alternative  locally  approved  agency,  through  a  process  employing 
hearings,  discretionary  review,  and  the  power  to  attach  conditions  (all 
in  a  manner  analogous  to  Special  Permit  procedures) ,  and  simultaneous 
issuance  of  all  local  permits  in  a  manner  analogous  to  Chapter  774  pro- 
cedings  (except  also  subsuming  Chapter  774  and  Wetlands  Act  jurisdic- 
tion) .   Appeals  of  local  approval  or  denial  could  be  taken  by  any  party 
with  standing  (including  the  local  chief  executive)  to  the  Regional 
Land  Use  Commission.   Developments  of  state  importance  would  be  regu- 
lated in  a  like  manner  by  the  State  Land  Use  Board.   Under  an  enabling 
approach,  ACPC's  of  statewide  significance  would  be  regulated  by  the 
State  Land  Use  Board  until  a  Regional  Commission  is  in  place,  after 
which  time  the' State  Board's  role  would  be  simply  to  hear  appeals  of 
regional  determinations  involving  such  areas. 
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Interim  standards  and  criteria.   Upon  approval  or  establishment 
of  the  regional  system  and  its  organization,  the  Regional  Land  Use 
Commission  would  adopt  interim  standards  and  criteria  for  identifying 
and  regulating  critical  areas  and  DRI's,  subject  to  review  and  approval 
by  the  State  Land  Use  Board,  but  limited  to  private  development,  and 
limited  to  existing  local  control  techniques.   The  State  Land  Use  Board 
would  adopt  analogous  standards  and  criteria. 

Comprehensive  planning.   The  legislation  might  provide  that  plan- 
ning and  regulatory  functions  are  either  performed  by  a  consolidated 
agency  or  assigned  to  separate  agencies.   In  either  case,  comprehensive 
planning  would  be  required;  successful  establishment  of  the  planning 
activities  and  revision  of  the  interim  regulations  consistent  with  the 
policies  and  strategies  of  the  planning  program  would  be  required  within 
a  given  period  of  time.   Upon  review  and  approval  of  the  comprehensive 
planning  program  and  revised  regulations,  the  regional  system  would  be 
fully  certified  for  six  years. 

Required  comprehensive  planning  would  be  clearly  defined  in  the 
statute.   The  product  of  the  planning  process  will  not  be  master  plans, 
mapping  the  so-called  "best  use"  of  all  land,  but  policies,  priorities, 
and  short-term  implementation  strategies  based  on  studies  of  regional 
land  capabilities  and  suitabilities  and  regional  needs.   Continuity 
between  the  plans  of  adjoining  regions  and  consistency  with  state 
policies  and  plans  will  be  achieved  during  state  level  review. 

3.   Administration 

Designation  and  regulation  of  critical  areas.   The  authority  to 
designate  areas  of  critical  planning  concern  to  a  region  or  the  state 
would  lie  with  the  Regional  Land  Use  Commission.   Areas  of  certain  types 
would  be  designatable  only  after  the  regional  system  has  been  fully 
certified,  except  on  an  emergency  basis.   The  regions  would  have  some 
latitude  in  deciding  what  groups  have  standing  to  nominate  critical 
areas,  but  municipalities  and  state  agencies  would  be  guaranteed  the 
right  to  nominate.   Hearings  would  be  required  before  designation,  with 
the  usual  procedural  requirements;  parties  with  standing  could  testify 
and  submit  recommendations. 

Concurrent  with  designation  of  an  area,  interim  regulations 
and  guidelines  would  be  established  describing  generally  the  type  of 
permanent  regulations  required  to  fulfill  the  purposes  of  designation. 
Local  governments  would  then  adopt  appropriate  regulations  using  their 
powers  under  the  General  Laws  or  extraordinary  powers  authorized  by 
the  Regional  Commission.   The  Regional  Commission  would  promulgate 
regulations  if  local  governments  fail  to  act.   Once  regulations  are 
adopted,  permission  to  develop  in  these  areas  would  be  administered 
locally  as  earlier  described.   Under  an  enabled  approach,  the  State 
Land  Use  Board  could  act  in  place  of  a  Regional  Commission  to  protect 
areas  of  critical  concern  to  the  state  until  a  region  had  established 
its  own  Commission. 
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6.   Enhancement  of  Local  Capabilities 

Consistency  of  municipal  plans  with  certified  comprehensive 
regional  planning  programs  would  not  be  required,  but,  if  such  con- 
sistency were,  voluntarily  achieved  municipalities  would  be  enabled 
to  adopt  Ramapo-style  growth  phasing  regulations  and  to  approve  open- 
space  land  for  assessment  at  agricultural  use  value.   Subsequent  grants 
of  power  to  local  governments  might  also  be  tied  to  Regional  Commission 
approval  of  local  planning  programs. 
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A.   INTRODUCTION 

The  regulatory  approach  which  has  been  suggested  for  use  at 
the  regional  and  state  levels  involves  the  identification  and 
evaluation  of  developments  of  regional  importance  and  the  designa- 
tion and  adoption  of  regulations  for  land  areas  of  critical  planning 
concern.   These  concepts,  which  are  more  clearly  defined  below, 
share  the  attribute  of  distinguishing  land  use  decisions  of  signifi- 
cance to  more  than  one  municipality.   Developments  of  regional  impor- 
tance (DRI's)  potentially  are  of  such  significance  regardless  of  the 
characteristics  of  their  sites,  while  the  characteristics  of  an  area 
of  critical  planning  concern  are  such  that  a  broad  range  of  uses  and 
development  types  are  potentially  of  regional  significance.   A  five 
hundred  unit  residential  development  is  a  likely  DRI ,  while  a  large 
freshwater  wetland  might  be  a  critical  area.   The  critical  area  and 
DRI  concepts  can  be  further  qualified  by  distinguishing  between 
regionwide  and  statewide  importance  or  criticality. 

The  two  purposes  of  the  discussion  which  follows  are,  first,  to 
describe  and  illustrate  the  methodology  of  implementing  this  regula- 
tory approach  and,  second,  to  outline  some  of  the  issues  that  may 
arise  from  it  and  which  may  have  bearing  on  its  success. 

The  methodology  described  below  provides  for  a  hierarchial  series 
of  steps  which  translate  broad  legislative  policy  into  more  detailed 
decision  rules  that  are  applicable  to  specific  developments  or  areas 
and  which  balance  legislative  and  state-level  administrative  authority. 
The  steps  in  the  hierarchy  are  as  follows:   a)  legislative  definitions 
of  critical  areas  and  DRI's  which  relate  to  the  purposes  for  which 
regulatory  authority  may  be  moved  from  the  local  to  a  higher  level  of 
government;  b)  qualitative  categories  of  land  and  development  types 
which  potentially  fall  under  one  of  the  legislative  definitions  and 
which  facilitate  detailed  specification  of  the  definition;  c)  criteria, 
which  specify  the  characteristics  that  must  be  evaluated  to  determine 
whether  an  area  is  of  critical  planning  concern  or  a  development  is  of 
regional  importance,  e.g.,  "how  big",  or  "what  kinds  of  soils  are 
present?11;  d)  standards,  which  are  geared  to  the  criteria  and  which 
provide  a  dividing  line  between  those  areas  or  developments  in  each 
category  which  are  critical  or  regionally  important  and  those  which 
are  not.   Standards  may  also  be  adopted  to  separate  regional  from 
statewide  concerns.   Each  of  these  steps  is  illustrated  below. 

The  issues  to  be  discussed  are  of  two  types:   technical  issues 
arising  from  the  approach  which  must  be  dealt  with  during  implementa- 
tion, and  substantive  issues  arising  from  the  approach  which  may  have 
consequences  for  regulatory  policy  formation. 

The  discussion  assumes  that  the  legislation  that  may  be  adopted 
will  conform  generally  to  the  model  presented  in  the  first  part  of 
this  report.   However,  because  alternatives  to  the  elements  suggested 
in  the  model  would  undoubtedly  receive  consideration  and  because  the 
model  offers  considerable  latitude  for  administrative  choice,  limited 
alternatives  to  the  model's  recommendations  are  addressed.   The  dis- 
cussion is  thus  directed  both  to  legislators  considering  the  adoption 
of  such  a  system  and  to  administrators  later  implementing  it. 
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B.   STATUTORY  DEFINITIONS  OF  CRITICAL  AREAS  AND  DEVELOPMENTS  OF 
REGIONAL  IMPORTANCE 

The  critical  area/DRI  approach  to  regulation  is  intended  to  be 
selective:   it  is  aimed  only  at  those  developments  which,  because  of 
their  nature  or  the  nature  of  their  sites,  are  of  importance  outside 
the  municipality  where  they  are  located.   Regional  or  statewide  impact 
or  concern  is  thus  the  basic  criterion  for  distinguishing  the  develop- 
ments and  areas  to  be  regulated. 

Specifically  delineating  the  standards  and  criteria  by  which  DRI ' s 
and  critical  areas  are  to  be  identified  or  designated  is  a  task  too 
time-consuming  and  subject  to  political  distraction  to  be  performed  by 
the  Legislature.   Furthermore,  extremely  detailed  legislation  is  often 
both  obscure  and  inflexible  and  may  complicate  rather  than  clarify 
administrative  policy  decisions.   Therefore,  it  is  advisable  that  the 
Legislature  adopt  statutory  definitions  which  will  in  general  terms 
indicate  the  purposes  to  be  served  by  the  regulations  and  guide  the 
preparation  of  detailed  standards  and  criteria  by  administrative  bodies. 
A  number  of  assumptions  regarding  the  form  of  these  statutory  definitions 
should  be  stated.   These  assumptions  apply  chiefly  to  critical  areas 
definitions . 

First,  the  number  of  definitions  should  be  small  for  the  reasons 
stated  above,  but  the  number  should  be  large  enough  to  deal  separately 
with  distinct  purposes.   This  aids  both  the  administration  of  the 
regulations  and  the  judicial  interpretation  of  the  law,  by  clarifying 
the  Legislature's  intent.   For  example,  preserving  unique  areas  of 
other  than  economic  value,  avoiding  hazards  to  life  or  property,  and 
protecting  public  investments  are  distinct  purposes. 

Second,  while  particular  areas  or  developments  may  be  suggested 
by  each  definition,  more  than  one  definition  may  be  applicable  to  a 
particular  area  or  development.   For  example,  a  wetland  may  support 
valuable  and  unique  ecosystems  and  also  require  development  controls 
because  it  lies  in  a  flood  hazard  area.   The  same  may  be  true  of  the 
specific  regulatory  technique  needed  to  fulfill  the  purpose  of  the 
definition;  these  techniques  will  usually  be  more  sensitive  to  the 
characteristics  of  the  area  designated  than  to  the  general  purpose 
for  designation. 

Third,  although  the  regulatory  pystem  becomes  more  comprehensive 
as  the  scope  of  the  definitions  increases,  this  increase  in  comprehen- 
siveness can  be  offset  by  using  more  selection  standards  and  criteria. 
Thus,  rather  than  to  exclude  an  otherwise  desirable  regulatory  purpose 
for  fear  of  regulating  too  much  land,  thought  should  first  be  given  to 
placing  ceilings  on  the  amount  of  land  that  may  be  regulated,  or  other- 
wise restricting  the  application  of  the  definition.   The  result  may  be 
the  regulation  of  high  priority  land  of  several  varieties  in  preference 
to  lower  priority  land  of  fewer  varieties. 
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The  following  definitions  would  provide  a  broad  legislative 
mandate  for  regulation: 

DRI ' s :   "Developments  which,  because  of  their  magnitude,  the 
magnitude  of  their  effect  on  the  surrounding  environment,  the  location 
or  characteristics  of  their  sites,  or  their  importance  for  the  achieve- 
ment of  state  or  regional  goals,  are  likely  to  present  issues  signifi- 
cant to  more  than  one  municipality  in  the  region  shall  be  termed 
'developments  of  regional  importance'.   Developments  which  for  the 
above  reasons  are  likely  to  present  issues  significant  to  more  than 
one  region  or  to  the  Commonwealth  as  a  whole  shall  be  termed  'develop- 
ments of  state  importance ' . " 

It  should  be  noted  that  such  developments  may,  on  balance,  be 
beneficial  rather  than  detrimental  in  their  impact;  the  definition  is 
thus  compatible  with  a  system  that  can  authorize  beneficial  develop- 
ments as  well  as  prohibiting  detrimental  ones. 

Critical  Areas:   "An  area  of  critical  planning  concern  is  one 
which  is  of  regional  or  statewide  significance  because  it: 

1.  supports  a  rare  and  vulnerable  ecological  community  or 
provides  a  habitat  important  to  the  survival  of  a 
particular  plant  or  animal  species;  offers  outstanding 
recreational  opportunities;  or  otherwise  possesses 
resources  of  uncommon  cultural,  historical,  scientific 
or  aesthetic  value; 

2.  poses  unacceptable  risk  to  life  or  property  because  of 
severe  topography,  unsuitable  soils,  probability  of 
flooding,  or  other  natural  or  man-made  hazards; 

3.  is  of  importance  to  the  continued  long-range  productivity 
of  agricultural  or  forest  products  or  other  raw  materials 
required  by  the  state  or  regional  economy;  or  has  signifi- 
cant effect  on  the  quality  or  quantity  of  the  water  supply 
of  the  region  or  state; 

4.  has  been  identified  in  a  comprehensive  regional  planning 
program  as  having  unique  potential  to  serve  as  a  specific 
regional  or  statewide  need  by  virtue  of  its  physical  or 
locational  characteristics; 

5.  is  significantly  affected  by,  or  has  significant  impact  on, 
an  existing  or  proposed  major  public  facility  or  other  area 
of  major  public  investment.   A  major  public  facility  is  any 
publicly  owned  facility  of  regional  or  statewide  importance, 
except:   a  municipal  facility  operated  primarily  for  the 
benefit  of  the  residents  of  that  municipality;  or  a  street 
or  highway  which  is  not  recognized  as  or  maintained  as  a 
part  of  the  state  or  federal  highway  system,  and  which  pri- 
marily serves  local  traffic,  or  an  educational  institution 
serving  primarily  the  residents  of  a  single  municipality." 
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The  first  three  of  the  above  definitions  relate  to  primarily 
natural  environmental  concerns,  the  last  two  to  concerns  regarding 
development  patterns  over  a  large  area.   For  simplicity's  sake,  a 
single  generic  term,  "area  of  critical  planning  concern",  has  been 
suggested. 

A  finding  of  "criticality"  should  also  be  required  in  applying 
the  above  definitions  to  specific  areas.   The  basis  for  such  a  finding 
might  include  the  following: 

1.  the  uniqueness  or  rarity  of  the  area  on  a  regionwide  or 
statewide  basis; 

2.  the  magnitude  of  the  loss  or  hazard  resulting  from  imcom- 
patible  development  of  the  area,  and  the  extent  to  which 
the  loss  or  hazard  would  be  irreversible; 

3.  the  advantages  to  be  gained  from  regional  or  state  level 
guidance  of  development  in  the  area; 

4.  the  likelihood  or  imminence  of  incompatible  development  if 
the  area  is  not  designated  and  regulated. 
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C.   CATEGORIES  OF  CRITICAL  AREAS  AND  DRI ' S 

One  way  to  evaluate  the  statutory  definitions  recommended  in 
the  preceding  section  is  to  list  the  categories  of  land  that  could 
be  designated  as  critical  and  the  types  of  development  that  could  be 
considered  to  be  of  regional  or  state  importance  under  those  defini- 
tions.  As  noted  previously,  the  amount  of  land  or  volume  of  develop- 
ment of  a  particular  type  subsumed  under  a  category  can  often  be 
adjusted  by  using  more  or  less  stringent  standards  to  specify  the 
category.   The  categories,  then,  are  described  rather  loosely  here. 
For  each  of  the  categories  listed,  a  brief  rationale  for  its  inclu- 
sion is  given. 

DRI ' s ;   The  following  is  a  tentative  list  of  types  of  DRI  which 
fit  the  statutory  definition  and  for  which  detailed  standards  and 
criteria  might  be  developed.   These  standards  and  criteria  might  be 
specified  separately  for  each  region  and/or  for  subareas  of  each 
region  with  particular  sensitivity  to  development,  e.g.,  air  quality 
control  districts,  scenic  mountain  districts,  coastal  zone  districts, 
urban  core  districts,  areas  of  marginal  soils  and  steep  topography, 
etc.   State-initiated  developments  are  specifically  excluded  from  the 
list. 

1.  Housing  development  exceeding  x  units  or  y  acres. 
Rationale:   The  impacts  of  housing  development  and  sub- 
division (e.g.,  traffic  generation,  service  demands, 
impact  on  regional  development  patterns,  transformation 

of  large  land  areas)  are  related  to  the  number  of  dwelling 
units  planned.   It  is  fairly  obvious  that  these  impacts 
become  of  regional  concern  when  the  development  becomes 
large  enough,  though  the  threshold  will  be  different  for 
each  region.   The  best  measures  of  size  may  be  number  of 
units,  total  bedrooms  (which  indicate  expected  numbers  of 
children) ,  or  acreage  (which  may  indicate  environmental 
impact  potential  better  than  unit  size) . 

2.  Low  and  moderate  income  housing  developments  of  any  size. 
Rationale;   It  is  presumed  that  the  lack  of  such  housing 
will  make  any  subsidized  development  of  potential  regional 
benefit.   This  category  should  thus  be  included  if  the  land 
use  system  provides  for  a  "benefit  override"  of  local  regu- 
lations or  if  it  is  integrated  with  Chapter  774. 

3.  Hotels  or  motels  larger  than  x  units. 

Rationale:   Traffic  generation,  possible  sewage  disposal 
problems,  runoff  from  large  paved  areas,  and  general  poten- 
tial for  environmental  intrusion  make  these  land  uses 
potentially  of  regional  significance.   The  number  of  rooms 
is  a  good  indicator  of  impact. 
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4.  Indoor  or  outdoor  recreation,  convention,  assembly  or 
sports  facilities  exceeding  x  seats  or  y  parking  spaces 
(x'  seats  or  y'  spaces  if  used  serially  during  one  day). 
Rationale :   These  are  fully  or  partially  enclosed  struc- 
tures that  provide  seating  for  a  large  number  of  partici- 
pants or  spectators.   If  large  enough,  their  traffic  gen- 
eration will  be  of  regional  concern;  other  concerns  are 
parking  lot  runoff  and  impact  on  development  patterns. 
Seating  or  parking  capacity  are  good  indicators,  but  one 
must  distinguish  between  attractions  where  each  seat  or 
space  is  used  only  once  daily  and  those  which  serve  two 
or  more  separate  audiences  in  a  day. 

5.  Outdoor  recreation  facilities  exceeding  x  acres  or  providing 
more  than  y  parking  spaces. 

Rationale :   Areas  with  concentrated  parking  facilities  and 
heavy  use  may  have  the  same  impacts  as  indoor  facilities. 
Their  most  significant  impacts  are  environmental  because  of 
their  potential  to  stimulate  commercial  and  residential 
development  in  a  remote  area.   Ski  facilities  are  an  example. 

6.  Hospitals  exceeding  x  beds  or  y  outpatient  parking  spaces 
or  serving  residents  of  more  than  one  municipality. 
Rationale:   Large  hospitals  may  cause  many  of  the  same 
impacts  as  other  types  of  facilities  with  large  parking 
capacity.   Hospitals  of  any  size  serving  regional  needs  may 
be  of  beneficial  regional  significance. 

7.  Schools  exceeding  full  time  equivalent  enrollment  of  x,  or 
serving  residents  of  more  than  one  municipality. 
Rationale :   Schools,  like  hospitals,  may  be  of  regional 
benefit  but  also  have  undesirable  impacts  owing  to  traffic 
generation,  environmental  impact,  and  housing  demand. 

8.  Parking  facilities  for  more  than  x  cars  per  day. 
Rationale ;   Runoff  and  traffic  generation  (which  contributes 
to  air  pollution  as  well  as  road  congestion)  make  these 
facilities  of  regional  concern  if  they  are  large  enough. 

One  must  distinguish  all-day  and  short-term  parking  spaces. 

9.  Shopping  centers  exceeding  x  square  feet  floor  area. 
Rationale:   Runoff,  traffir  generation,  impact  on  development 
patterns,  environmental  and  aesthtic  impacts  caused  by  exten- 
sive grading,  are  likely  to  be  of  regional  concern  if  on  a 
large  enough  scale. 

10.   Office  parks  or  buildings  exceeding  x  square  feet  floor  area, 
y  parking  spaces,  or  z  acres  of  land  area. 

Rationale :   These  developments  may  have  impacts  similar  to 
those  of  shopping  centers  and  industrial  parks,  if  large. 
Separate  indicators  of  floor  area  (related  to  employment 
potential) ,  parking  capacity  (related  to  traffic  generation) , 
and  acreage  (related  to  environmental  impacts  and  use  of 
significant  land  area)  may  be  desirable. 
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11.  Industrial  parks  exceeding  x  acres  or  likely  to  provide 
employment  for  more  than  y  persons. 

Rationale :   Impacts  are  similar  to  those  of  shopping  centers 
and  office  parks;  also  of  potential  regional  concern  is  the 
creation  of  jobs  in  locations  not  accessible  to  housing 
affordable  to  employees. 

12.  Industrial  facilities  exceeding:  x  acres,  estimated  employment 
of  y  persons,  water  consumption  of  z  mgd,  or  producing  airborne 
emissions  in  excess  of  (table  of  substances  and  emission 
standards),  or  solid  wastes  in  excess  of  w  tons  per  day. 
Rationale:   Single  industrial  facilities  may  share  the  impacts 
of  industrial  parks  and/or  place  severe  demands  on  the  natural 
environment  because  of  heavy  water  consumption  or  generation 

of  voluminous  or  toxic  wastes. 

13.  Power  generation  facilities  and  major  transmission  lines. 
Rationale:   These  facilities  may  have  obvious  environmental 
impacts  which  may  be  desirable  to  treat  within  the  framework 
of  the  system.   Transmission  lines  may  have  impact  on  regional 
development  patterns.   Power  facilities  may  also  be  of  poten- 
tial regional  benefit. 

14.  Mining  operations  exceeding  x  acres  or  consuming  more  than 
y  mgd  of  water. 

Rationale:   These  operations  may  have  obvious  environmental 
impact  which  is  generally  proportionate  to  their  acreage. 
Heavy  vehicles  may  cause  regionally  significant  traffic  impacts 
and  water  consumption  and  pollution  may  be  signficant. 

15.  Oil  terminals  and  refineries. 

Rationale:   These  facilities  pose  obvious  environmental  hazards, 
and  are  often  sited  in  relatively  fragile  coastal  areas. 

16.  Sanitary  landfills  or  sewage  treatment  facilities  serving  more 
than  one  municipality. 

Rationale:   These  facilities  (which  may  be  initiated  by  groups 
of  municipalities  rather  than  by  the  state)  may  be  of  potential 
regional  benefit. 

17.  Religious,  therapeutic,  cr  other  charitable  facilities  serving 
more  than  one  municipality. 

Rationale:   These  facilities  may  be  of  regional  benefit  regard- 
less of  their  size. 

18.  Any  development,  except  a  single  residence,  within  x  feet  of 
a  municipal  boundary  that  would  not  be  permitted  outright  in 
the  abutting  zoning  district  (s)  in  the  adjoining  municipality. 
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Alternatively,  DRI • s  could  be  identified  in  most  cases  by 
generalized  rules  written  in  terms  of  housing  provided,  traffic 
generated,  employment  provided,  pollution  produced,  water  consumed, 
etc.,  without  specific  reference  to  types  of  development. 

Critical  Areas:   The  following  tentative  list  of  potentially 
critical  areas  suggests  the  types  of  areas  that  could  be  designated 
under  the  recommended  definitions.   Each  type  is  related  to  one  or 
more  of  the  definitions.   Accurate  descriptions  of  each  depend  on 
the  standards  and  criteria  adopted. 

Definition  I:   Unique  and  Fragile  Areas: 

1.  Beach  and  dune  areas  and  environs:   beach  land  above  mean 
high  tide,  adjoining  dune  areas,  and  abutting  properties 
within  x  feet  of  these  lands. 

Rationale:   Dune  areas  support  extremely  fragile  ecosystems, 
the  destruction  of  which  can  cause  severe  wind  erosion  of  the 
dunes  themselves.   Those  ecosystems  are  relatively  unique  in 
Massachusetts.   Beach  and  dune  areas  are  of  obvious  scenic 
value  and  recreational  opportunity.   Areas  abutting  dune  and 
beach  areas  may  properly  be  part  of  the  critical  area  because 
uncontrolled  development  there  may  destroy  the  aesthetic  value 
of  the  dune  and  beach  areas  and  may  make  public  access  to  them 
impossible. 

2.  Great  ponds,  rivers,  and  environs:   land  within  x  feet  of  a 
body  of  water. 

Rationale:   These  areas  are  of  high  aesthtic  and  recreational 
value  or  potential  and  are  in  limited  supply  in  Massachusetts. 
The  most  significant  impacts  on  these  areas  are  caused  by 
development  of  waterfront  properties,  which  restrict  access, 
may  be  visually  incongruent  with  the  natural  setting  when 
viewed  from  the  water,  and  may  cause  reduced  water  quality 
because  of  runoff  and  sewage  infiltration,  also  causing  damage 
to  aquatic  ecosystems.   The  shorelands  may  support  fragile 
ecosystems  or  provide  habitats  for  waterfowl  and  other  water- 
associated  animals. 

3.  Wildlife  habitats:   areas  important  to  the  survival  of  rare  or 
endangered  plant  or  animal  species  and  lands  with  significant 
impact  on  these  areas. 

Rationale:   These  areas  may  or  may  not  be  classed  as  critical 
for  other  reasons.   Their  importance  to  the  survival  of  rare 
or  endangered  species  is  sufficient  grounds  for  criticality, 
and  they  are  scientific  and  cultural  resources  as  well. 

4.  High  elevation  ecosystems:   areas  above  x  feet  (e.g.,  2,500 
elevation) . 

Rationale:   High  elevation  areas  are  particularly  fragile. 
They  are  both  of  scenic  value  to  distant  observers  over  a 
large  area,  and  of  scientific,  recreational,  and  scenic  value 
to  close  observers.   They  are  thus  of  unique  value. 


35 


5.  Other  ecosystems:   areas  supporting  uncommon  or  prized 
ecological  communities. 

Rationale:   This  category  includes  areas  supporting  unique 
and  vulnerable  ecosystems  not  otherwise  classed  as  critical. 
They  may  be  of  value  in  themselves  and  because  of  their 
scientific  and  aesthetic  value  to  human  observers. 

6.  Areas  of  unusual  geology:   areas  of  unique  geological  or 
paleontological  interest. 

Rationale:   Geological  formations  such  as  waterfalls,  cliffs, 
etc.,  of  unique  scientific  and  aesthetic  value  or  providing 
paleontological  records  may  be  endangered  or  diminished  by 
development  and  thus  critical. 

7.  Wilderness  areas:   areas  remote  from  settlements  and  tech- 
nological influences. 

Rationale:   These  areas,  because  they  are  large  and  remote 
enough  to  remain  relatively  unaltered  by  man's  activities  may 
offer  unique  scientific,  recreational  and  cultural  opportuni- 
ties and  thus  be  termed  critical  apart  from  the  characteris- 
tics they  may  share  with  other  forest  areas  and  land-related 
ecosystems  and  habitats. 

8.  Scenic  areas:   highway  and  river  scenic  corridors,  other 
areas  of  high  scenic  value. 

Rationale:   The  unique  scenic  value  of  areas  that  combine  high 
aesthetic  quality  with  accessibility  to  a  large  number  of 
people  may  be  lost  or  diminished  by  uncontrolled  development 
and  thus  justify  their  designation  as  critical  areas. 

9.  Areas  of  historic  or  archaeological  interest:   areas  offer- 
ing records  of  historic  or  prehistoric  cultures,  associated 
with  historic  events  or  persons,  or  representative  of  his- 
torically outstanding  architecture  and  design. 
Rationale:   These  built  environments  or  remnants  of  human 
activity  may  be  of  obvious  scientific,  historical,  cultural, 
or  aesthetic  value.   They  are  generally  vulnerable  to  incom- 
patible development  and  may  be  threatened  with  replacement  by 
land  uses  offering  a  higher  economic  return. 

Definition  II:   Areas  Posing  Hazards  to  Life  and  Property  If 

Inappropriately  Developed: 

1.   Flood  or  tidal  hazard  areas:   land  within  the  x  year  flood 
elevation. 

Rationale:   These  areas  suffer  periodic  inundation  by  floods 
or  storm  tides,  but  are  frequently  developed  because  of  their 
flat  topography,  nearness  to  water  (an  amenity  until  floods 
occur),  and  because  of  ignorance  or  disregard  of  hazards. 
The  probability  of  hazard  is  related  directly  to  elevation 
above  water.   The  potential  loss  to  life  and  property  and 
the  financial  burdens  of  these  disasters  on  local  and  state 
governments  make  these  hazard  areas  critical.   It  might  be 
debated,  however,  whether  the  current  FIA  flood  insurance 
program  is  adequate  to  relieve  any  responsibility  by  the  state 
to  control  development  of  these  areas. 
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2.   Man-made  hazards:   areas  where  life  or  property  is  endangered 
by  non-public  facilities  or  activities,  e.g.,  hazardous  indus- 
tries, nuclear  power  plants. 

Rationale :   Certain  areas  may  be  endangered  by  non-public 
facilities,  such  as  nuclear  power  plants,  industries  emitting 
toxic  substances  into  the  environment,  etc.   If  not  adequately 
protected  from  these  hazards  by  other  private  or  statutory 
means,  they  should  be  considered  critical. 

Definition  III:   Resource  Areas  of  Importance  to  Regional  or  State 

Economy  and  Water  Supply: 

1.  Reservoirs,  wellfields,  and  other  water  supplies:   lands 
significantly  affecting  water  quality. 

Rationale:   Reservoirs  and  wellfields  may  serve  single  muni- 
cipalities and  hence  not  qualify  as  public  facilities  whose 
environs  are  of  critical  planning  concern.   They  may  nonethe- 
less be  water  supplies  large  enough  to  make  up  a  significant 
proportion  of  regional  totals.   They  are  clearly  vulnerable 
to  pollution  and  degradation  either  from  surface  runoff  or 
groundwater  contamination  and  are  thus  critical. 

2.  Shellfish  and  fish  spawning,  breeding,  and  harvesting  areas 
and  environs:   areas  essential  to  the  commercial  production  of 
fish  and  shellfish  and  lands  significantly  affecting  the  via- 
bility of  these  areas. 

Rationale :   These  areas  may  or  may  not  be  wetlands  or  water- 
bodies  classed  as  critical  for  other  reasons.   They  comprise 
harvesting  areas  (such  as  tidal  flats)  and  spawning  and 
breeding  areas  of  fish  and  shellfish  which  are  commercially 
harvested  and  are  thus  significant  to  the  state's  economy. 
Abutting  land  areas  may  require  protection  to  avoid  pollution 
or  destruction  of  these  areas. 

3.  Major  watershed  and  aquifer  recharge  areas:   land  with  signif- 
icant impact  on  regional  or  state  water  supplies. 
Rationale:   Although  removed  from  reservoirs  and  wellfields, 
these  areas  have  impact  on  the  quality  and  quantity  of  water 
that  is  eventually  withdrawn  for  human  use.   These  areas  are 
large,  but  critical  because  uncontrolled  development  may 
cause  contamination  of  groundwater,  extraction  of  groundwater 
without  replacement,  or  increased  runoff  with  concomitant 
erosion,  siltation,  and  loss  to  groundwater.   Over  large  areas, 
these  effects  may  change  watershed  hydrology  enough  to  jeop- 
ardize regional  water  supplies  and  are  thus  critical. 

4.  Prime  agricultural  land:   lands  of  high  agricultural  produc- 
tivity, including  grazing  lands. 

Rationale:   Prime  agricultural  land  (e.g.,  Soil  Conservation 
Service  Class  I  and  II)  is  of  significant  value  or  potential 
as  a  source  of  food  products  important  to  the  state  or  regional 
economies.   It  is  generally  attractive  and  cheap  to  develop, 
and  intense  development  irretrievably  removes  the  land  from 
production.   Criticality  may  depend  in  part  on  the  amount  of 
land  in  one  ownership  (which  is  related  to  both  the  magnitude 
of  the  potential  loss  and  to  the  economic  feasibility  of  agri- 
cultural use)  . 
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5.   Significant  workable  mineral  deposits:   deposits  of  sand  and 
gravel,  building  stone,  or  minerals  large  enough  to  be  work- 
able and  located  to  permit  extraction  without  intolerable 
environmental  damage. 

Rationale:   Workable  deposits  of  minerals  may  be  of  critical 
importance  to  regional  or  state  economies  if  continued  pro- 
duction is  threatened  by  development  patterns  that  foreclose 
the  possibility  of  future  extraction  within  human  time  frames. 
Criticality  will  depend  on  the  supply  of  the  particular  min- 
eral resource  in  question  and  the  potential  environmental 
damage  that  may  be  incurred  during  extraction,  a  factor  that 
need  not  normally  be  considered  in  the  case  of  forestry  or 
agricultural  land  use. 

Definition  IV:   Environmental  Areas  Satisfying  Two  or  More 

Definitions : 

1.  Inland  wetland:   areas  as  defined  in  Ch.  131,  Sec.  40. 
Rationale:   Bogs,  marshes,  swamps,  and  wet  meadows  contain 
ecosystems  that  are  fragile  and  irreplaceable  in  the  human 
time  scale  if  disturbed.   Wetlands  are  often  important  water- 
fowl habitats  as  well.   It  is  not  unreasonable  to  consider 
such  ecosystems  and  habitats  worthy  of  protection  apart  from 
their  scientific  and  aesthetic  value  for  human  observers 
(Definition  I) .   However,  apart  from  these  values  which  are 
not  served  by  the  existing  Wetlands  Protection  Act,  wetlands 
are  of  hydrological  importance  (addressed  in  the  Wetlands 
Act,  but  desirable  to  integrate  with  the  land  use  system) : 
they  act  as  natural  water  storage  areas,  release  runoff  to 
streams  gradually,  and  thus  reduce  peak  storm  flows  and  aug- 
ment dry  weather  stream  flows.   They  thereby  reduce  flood 
hazards  (Definition  II)  and  improve  water  quality  (Definition 
III)  by  increasing  the  dilution  of  pollutants  at  low  flow 

and  by  reducing  siltation  and  channel  enlargement  after  storms 
Criticality  of  these  areas  can  further  be  defined  in  terms  of 
the  size  of  the  wetland  and  the  imminence  of  development. 

2.  Coastal  wetland. 

Rationale :   These  areas  are  critical  for  many  of  the  same 
reasons  as  fresh  wetlands  (Definition  I) .   While  their  value 
in  reducing  flood  hazards  is  small  because  of  their  position 
at  the  bottom  of  drainage  basins,  they  are  important  in 
improving  estuarine  water  quality.   This,  and  their  importance 
for  food  chains  supporting  commercially  harvested  fish  and 
shellfish  (Definition  III),  make  coastal  wetlands  critical, 
especially  if  they  are  large  or  threatened  by  development. 
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3.  Areas  of  severe  soils  and  topography:   lands  where  the 
combination  of  steep  terrain  and  marginal  soils  make 
building  hazardous  or  erosion  likely. 

Rationale :   Development  in  these  areas  may  pose  structural 
hazards  that  endanger  life  or  property  or  create  public 
health  problems  because  of  the  difficulty  of  sewage  disposal 
except  at  very  low  densities  (Definition  II) .   Erosion  may 
also  degrade  water  supplies  in  the  watershed  (Definition 
III)  . 

4.  Prime  forestry  land:   lands  of  high  productivity  for  forest 
products . 

Rationale:   This  land  has  importance  as  a  source  of  natural 
fiber  products  of  economic  importance  (Definition  III) ,  also 
for  its  aesthetic  and  recreational  potential  and  benefit  as 
a  wildlife  habitat  (Definition  I) ,  and  for  its  value  in  pro- 
tecting water  quality  through  natural  control  of  runoff  and 
groundwater  recharge  (Definition  III) .   Acreage  in  one  owner- 
ship is  again  a  factor  in  criticality. 

Definition  V:   Public  Facilities  (Except  Those  Primarily  Serving 

Residents  of  a  Single  Municipality;  Publicly 
Owned  Sites  for  Proposed  Facilities  Are  Also 
Included) . 

1.  Intersections  of  limited  access  and  frontage  access  highways 
and  their  environs. 

Rationale:   The  areas  surrounding  these  intersections  are 
extremely  attractive  for  development,  particularly  commercial 
development  serving  passers- through  and  regional  markets. 
This  fact  alone  may  substantially  affect  regional  development 
patterns  if  these  areas  are  not  properly  controlled.   In  addi- 
tion, poor  siting  and  design  of  development  near  such  inter- 
sections may  result  in  unsafe  or  congested  traffic  flows  and 
visual  degradation  caused  by  strip  development  and  oversized 
signs.   These  problems  are  of  regional  concern. 

2.  Environs  of  major  public  air,  rail,  and  transit  terminals: 
lands  within  x  feet  of  terminal  or  approach. 

Rationale:   Many  of  the  concerns  applicable  to  highway  inter- 
sections also  apply  here.   In  addition,  airport  approaches 
may  be  hazardous  for  development;  the  environs  of  all  types 
of  terminal  may  suffer  high  noise  levels. 

3.  Public  recreation  and  conservation  facilities  and  areas: 
lands  abutting  such  areas  and  their  approaches. 
Rationale :   Public  recreation  and  conservation  areas  may  be 
vulnerable  to  pollution  and  visual  intrusion  from  nearby 
development,  diminishing  its  value.   Certain  recreation  areas 
may  stimulate  development.   Thus,  the  land  abutting  these 
areas  is  of  critical  planning  concern. 

4.  Hazardous  facilities:   areas  subject  to  hazard  because  of 
publicly  owned  facilities,  e.g.,  publicly  owned  nuclear  power 
plants . 

Rationale:   The  same  rationale  applies  to  both  public  and 
private  facilities  which  pose  hazards  to  life  and  property 
for  nearby  development. 
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5.   Other  public  facilities:   areas  surrounding  public  facili- 
ties or  investments  that  may  detrimentally  impact  them  or 
be  impacted  by  them  or  experience  uncontrolled  development 
because  of  them. 

Rationale :   Many  other  varieties  of  public  facilities  or 
investments  may  either  stimulate  development  which  may  not 
be  adequately  controlled  or  be  damaged  or  reduced  in  value 
by  the  impacts  of  nearby  development.   The  areas  surrounding 
such  public  facilities,  which  might  include  surplus  public 
properties,  public  hospitals,  offices,  etc.,  should  be 
designated  as  critical. 

Definition  VI:   Regional  or  Statewide  Need. 

General  Rationale:   To  give  the  state  or  region  warning  of 
development  on  needed  lands  that  would  foreclose  or  compli- 
cate both  acquisition  for  public  purposes  and  to  ensure 
public  first  option  on  the  use  of  these  lands. 

1.  State-designated  new  community  site  and  its  environs. 
Rationale:   The  state  may,  in  the  course  of  implementing 
a  growth  policy,  find  it  advisable  to  identify  an  area  as 

a  new  community  site.   Whether  publicly  or  privately-owned, 
a  new  community  site,  once  identified,  would  likely  have 
significant  impact  on  the  value  of  surrounding  land.   The 
development  stimulated  near  the  new  community  may  be  incon- 
sistent with  the  new  community  itself  and  with  regional 
development  strategies  as  a  whole.   The  environs  of  a  new 
community  site  should  thus  become  an  area  of  planning  con- 
cern and  protected  from  uncontrolled  development. 

2.  Parcels  of  30  acres  or  more  which  comprise  more  than  x%  of 
the  total  vacant  land  area  in  three  contiguous  municipalities 
where  less  than  y%  of  the  total  land  area  is  vacant  and  build- 
able. 

Rationale:   The  rationale  for  this  type  of  designation  is 
that  the  last  remaining  parcels  of  vacant  buildable  land  in 
a  largely  developed  area  are  of  greater  than  local  concern. 
Such  areas  might  be  identified  as  parcels  in  subregional  areas 
with  little  vacant  land  (less  than  y%)  which  comprise  a  signif- 
icant proportion  of  what  is  still  vacant  (greater  than  x%) 
and  are  large  enough  in  absolute  size  to  be  useful  (i.e., 
greater  than  30  acres) .   These  parcels  might  be  reserved  for 
appropriate  development  by  traditional  methods  (e.g.,  zoning 
district) ,  by  public  acquisition,  or  by  requiring  a  mandatory 
first  option  to  a  public  agency.   Mandatory  first  option  would 
afford  greater  flexibility  to  a  public  acquisition  program  by 
postponing  purchase  until  private  development  of  the  land  is 
contemplated,  thus  reducing  the  size  of  public  land  inventories 
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Other  parcels,  specifically  designated  as  uniquely  capable 
of  serving  a  regional  or  statewide  need  for  open  space, 
housing,  economic  development,  or  public  facility. 
Rationale:   The  rationale  and  means  for  protecting  these 
parcels  are  as  discussed  above,  except  that  their  designa- 
tion is  based  not  simply  on  scarcity,  but  on  the  match 
between  a  regional  need  and  the  physical  and  locational 
characteristics  of  the  parcels,  as  identified  in  a  regional 
planning  program.   They  might  be  reserved  for  public  develop- 
ment as  discussed  in  (2)  above,  or  simply  rezoned  to  higher 
intensity  use. 
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D.   STANDARDS  AND  CRITERIA 

The  foregoing  categories  suggest  types  of  areas  and  developments 
that  might  fall  within  the  proposed  statutory  definitions.   They  do 
not,  in  most  instances,  define  those  areas  and  developments  specifically 
enough  to  delineate  or  identify  them  for  the  purpose  of  regulation. 
What  follows  is  an  attempt  to  illustrate  a  series  of  standards  and  cri- 
teria that  would  perform  this  function. 

The  approach  followed  below  is  to  separate  the  criteria  and 
standards  where  possible.   The  criteria  indicate  the  characteristics 
and  variables  that  must  be  considered  to  determine  if  an  area  is 
critical  or  a  development  warrants  DRI  review.   The  standards  are  rules 
for  discriminating  between  critical  and  non-critical  areas  (or  develop- 
ments requiring  or  not  requiring  review)  on  the  basis  of  the  criteria. 
For  example,  the  size  of  a  wetland  might  be  a  criterion  and  "greater 
than  25  acres",  a  standard.   The  choice  of  standards  has  significant 
consequences  for  regional  development  policy;  policy  formation  may  be 
best  served  by  the  use  of  uniform  criteria  and  region-specific  stand- 
ards.  Such  an  approach  is  facilitated  by  separating  them  in  this  way. 
In  some  cases,  the  standards  and  criteria  are  not  clearly  separable: 
either  an  area  satisfies  a  definition  of  criticality,  or  it  does  not. 
Nonetheless,  the  approach  is  felt  to  be  generally  valuable. 

Illustrative  standards  and  criteria  were  not  developed  for  all 
the  categories  listed  in  the  preceding  section.   In  some  cases,  this 
omission  was  simply  for  want  of  time;  in  other  cases,  however,  stand- 
ards can  be  reasonably  adopted  only  after  relevant  elements  of  a 
planning  program  have  been  completed.   Such  cases  involve  areas  which 
are  defined  in  terms  of  their  uniqueness  in  the  region  or  their  rela- 
tion to  regional  needs  and  development  patterns,  characteristics  that 
presuppose  regionwide  inventories  and  regionally  adopted  priorities. 

In  the  illustrations  that  follow  standards  and  criteria  are 
suggested  for  some  of  the  categories  of  critical  areas  with  the 
central  Massachusetts  region  in  mind.   (The  preferences  reflected 
in  the  standards  are  solely  those  of  the  authors,  however.)   Priori- 
ties for  designating  areas  of  each  type,  the  extent  of  the  land  poten- 
tial affected,  sources  of  data  for  applying  the  standards,  the  regula- 
tory technique  thought  appropriate  to  each,  and  other  comments  are 
also  included  in  the  first  illustration,  below.   The  remaining  examples 
are  less  complete.   It  is  suggested  Lhat  a  catalog  of  this  type  be  pre- 
pared by  each  region  in  the  management  system  in  the  course  of  adopting 
standards  and  criteria. 

Inland  Wetland: 

1.   Criteria:   -  height  of  water  table 

-  vegetation  present 

-  fauna  present 

-  size 

-  hydrological  importance 
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2.  Standards;   -  satisfies  definition  of  Ch.  131,  Sec.  40 

-  size  greater  than  10  acres 

-  or:   of  demonstrable  hydrological  importance. 

3.  Priority:    -  wetlands  upstream  in  basin 

-  larger  wetlands 

-  wetlands  supporting  concentration  of  waterfowl 

-  wetlands  of  scientific  or  scenic  importance. 

4.  Data:        -  SCS  soil   surveys:   peat  and  muck  soils  and 

soils  wet  at  surface  for  entire  year 

-  Massachusetts  Map  Down:   bog,  shrub  swamp, 
meadow  (if  wet) ,  shallow  marsh,  deep  marsh 

-  local  conservation  commissions,  DNR,  field 
surveys . 

5.  Estimated  applicable  area:   approximately  200,000  acres, 
statewide . 

6.  Regulatory  technique:   maximum  protection  is  desirable. 
Techniques  may  include  option  to  acquire  fee  or  conservation 
restriction,  special  permit  under  Ch.  40A  allowing  units  to 
be  transferred  from  wet  to  dry  land  and  limiting  dredge  and 
fill  to  at  least  the  extent  of  Ch.  131,  Sec.  40. 

7.  Existing  regulations:   Ch.  131,  Sec.  40.   This  statute  offers 
some  control  of  dredge  and  fill  operations  that  significantly 
damage  wetland  hydrology  or  endanger  fisheries  as  determined 
by  DNR,  but  allows  major  changes  detrimental  to  wetland  eco- 
systems.  Ch.  131,  Sec.  40A  allows  the  adoption  of  protection 
orders,  but  if  a  taking  is  found  to  occur,  eminent  domain  is 
the  only  public  recourse. 

Flood  Hazard  Areas: 

1.  Criteria:   -  elevation  between  surface  water  and  uplands. 

2.  Standards:  -  within  100  year  flood  elevation. 

3.  Priority:   -  all  such  lands  are  of  high  priority  because 

of  hazard  involved;  town  regulations  adopted 
pursuant  to  Federal  Insurance  Administration 
(FIA) .   Flood  insurance  requirements  should 
be  reviewed  for  adequacy  when  areas  are  pro- 
posed for  critical  designation. 


*University  of  Massachusetts/U.S .  Department  of  Agriculture 
Prof.  William  P.  MacConnell,  Project  Leader 
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4.   Data:       -  FIA  mapping,  based  on  U.S.  Army  Corps  of 

Engineer  data. 

Areas  of  Severe  Soils  and  Topography: 

1.  Criteria:   -  limitations  for  development 

-  size  of  areas 

-  susceptibility  to  erosion  and  sedimentation 

-  soil  type  and  slope 

2.  Standards:  -  SCS  classification  as  "severely  limited  for 

residential  use":   also  areas  having  severe 
limitations  for  septic  system  disposal  if  not 
included  in  residential  limitations. 

3.  Priority:   -  areas  adjacent  to  settlements 

-  areas  without  sewerage. 

4.  Data:       -  SCS  soil  surveys. 
Prime  Agricultural  Lands: 

1*   Criteria:   -  productivity  of  soils/soil  types 

-  acreage  in  ownership 

-  whether  currently  in  agricultural  use 

-  regional  density  goals. 

2.  Standards :  -  SCS  Class  I  or  Class  II  soils 

-  100  acres  or  more  in  one  ownership  within  one 
mile  radius. 

3.  Priority:   -  larger  ownership 

-  lands  in  agricultural  use 

-  SCS  Class  I 

-  regional  goals  served  by  low  density. 

4.  Data:       -  SCS  soil  survey 

-  Massachusetts  Map  Down  Categories:   AF,  0,  T, 
TI,  AO 

-  assessors  maps  (Bureau  of  State  Taxation) . 

Wildlife  Habitat: 

1.  Criteria:   -  presence  of  rare  or  endangered  species 

-  viability  of  habitat. 

2.  Standards :  -  expert  opinion  (areas  identified  by  Mass. 

Department  of  Fish  &  Game) 

-  habitat  likely  to  be  viable  if  protected. 

3.  Priority:   -  endangered  species  of  higher  priority  than 

rare  species 

-  higher  concentration  of  such  species  have 
priority. 
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4.   Data:       -  Department  of  Natural  Resources  Division  of 

Fish  &  Game  surveys 

-  field  surveys. 

Scenic  Areas: 

1.  Criteria:   -  uniqueness  of  scenic  quality  on  regional  or 

statewide  or  regionwide  base. 

2.  Standards :  -  river  corridor:   lands  within  100  yards  of 

the  bank  of  a  designated  scenic  river  (Mass. 
G.L.  Ch.  21,  Sec.  17B)  or  portions  of  a  river 
designated  as  scenic  in  a  regional  plan 

-  highway  corridor:   lands  within  100  yards  of 
portions  of  highways  designated  as  scenic  by  a 
community  (M.G.L.A.  Ch.  40,  Sec.  15C)  or  in  a 
regional  plan 

-  scenic  areas:   areas  visible  over  an  extensive 
viewing  area  which  are  designated  in  a  regional 
plan. 

3.  Priority:   -  areas  of  unique  scenic  quality  on  a  statewide 

base. 

4.  Data:       -  DNR  (Scenic  rivers) 

-  visual  analyses  conducted  in  regional  planning 
program. 

Highway  Interchanges:   (limited  access  with  frontage  access) : 

1.  Criteria:   -  proximity  to  limited  access  interchange. 

2.  Standards :  -  all  property  with  road  access  within  2,000  feet 

of  an  off -ramp. 

3.  Priority:   -  proximity  to  already  developed  areas. 

4 .  Data:       -  topographic  and  highway  maps . 
Areas  Adjacent  to  Airports: 

1.  Criteria:   -  proximity  to  airport 

-  acreage  of  airport 

-  volume  of  air  traffic. 

2.  Standards:  -  all  property  within  2,000  feet  of  the  boundary 

of  a  regional  airport. 

3.  Priority:   -  largest  airports 

-  those  in  proximity  to  urbanized  areas. 

4.  Data:       -  topographic  maps 

-  Federal  Aeronautics  Administration. 
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E.   ISSUES  ARISING  FROM  THE  CRITICAL  AREAS/DRI  APPROACH 

A  number  of  issues  arising  from  the  critical  areas/DRI  approach 
itself — rather  than  the  institutional  structure  and  process  through 
which  it  is  implemented—were  suggested  by  the  exercise  of  designing 
standards  and  criteria  to  identify  areas  and  developments  of  more  than 
local  concern  and  attempting  to  map  them  in  a  pilot  area.   The  experi- 
ence of  the  Dukes  County  Land  and  Water  Commission  adds  to  and  rein- 
forces this  list  of  issues. 

1.   Technical  Issues: 

A  number  of  the  issues  are  technical:   they  involve  not  substan- 
tial questions  of  policy,  but  potential  difficulties  in  implementing 
the  policies  agreed  upon.   One  of  these  technical  problems  is  the  over- 
lap of  critical  areas.   An  area  may,  for  example,  be  a  wetland,  located 
in  a  flood  hazard  area,  and  supporting  a  population  of  rare  waterfowl. 
Leaving  aside  the  question  of  how  to  cope  with  the  possibility  that 
the  waterfowl  may  move  their  nesting  area  from  one  year  to  another, 
we  can  deal  with  the  overlap  if  the  three  areas  coincide;  the  appro- 
priate regulations  for  the  areas  cited  are  reconcilable  since  all 
three  call  for  lowering  the  intensity  of  development.   But  more  likely 
to  be  the  case,  the  waterfowl  habitat  may  be  a  small  subarea  of  the 
wetland,  the  flood  hazard  elevation  specified  may  encompass  non-wetland, 
and  the  wetland  boundary  may  extend  above  the  flood  hazard  elevation 
elsewhere.   The  result  is  a  complex  and  irregular  pattern  of  areas 
calling  for  differing  regulations  on  a  scale  so  fine  that  it  becomes 
difficult  to  determine  what  regulations  properly  apply  where.   A  number 
of  partial  solutions  can  be  suggested.   First,  the  overlaps  are  mini- 
mized by  sparing  use  of  the  critical  area  technique,  as  reflected  by 
more  stringent  standards  for  designation.   Second,  minor  overlaps  of 
largely  coinciding  types  of  area  can  be  ignored;  the  standards  used 
to  delineate  areas  will  be  imprecise  to  begin  with  and  boundaries  that 
follow  property  lines,  roads  and  other  man-made  reference  points  are 
called  for  in  many  cases.   Third,  regulations  that  require  special 
permit  approval  will  be  appropriate  for  many  types  of  areas,  and  the 
special  permit  review  process  offers  the  flexibility  to  determine  by 
direct  inspection  of  the  property  involved  the  conditions  that  must  be 
imposed,  and  the  types  of  use  to  be  allowed.   Thus,  multi-purpose  areas 
can  be  designated  and  fine-grained  resolution  of  land  capability  and 
vulnerability  can  await  permit  review.   "Critical  Districts"  would  be 
just  that,  "Critical  Districts"  not  "Flood  Hazard  Districts"  or  "Wet- 
lands Districts",  though  there  would  be  flood  hazard  criteria  and  wet- 
lands criteria  for  identifying  and  regulating  such  districts.   Again, 
however,  it  must  be  noted  that  the  excessive  use  of  this  flexibility 
might  result  in  a  sort  of  "mini-DRI"  review  of  all  development  on  a 
substantial  portion  of  the  land  within  a  municipality. 

Hard-to-Map  Areas :   Another  problem  is  the  implementation  of  regulations 
for  critical  areas  that  can  be  clearly  defined  but  which  are  difficult 
to  delineate  on  a  map.   This  is  a  foreseeable  situation  in  the  instance 
of  severely  limited  soils,  for  example.   Soils  on  which  uncontrolled 
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development  is  likely  to  cause  erosion  or  contamination  of  water 
supplies  (if  these  concerns  are  indeed  "critical")  have  already  been 
classified  and  are  easily  identified  in  the  field.   Interpretive  soils 
maps  are  in  fact  available  for  many  areas  of  the  Commonwealth.   But 
to  make  zoning  map  changes  to  reflect  the  necessary  development  con- 
trols would  result  in  many  towns  in  a  chaotic  crazy-quilt  that  seri- 
ously confounds  the  purpose  of  map  zoning.   A  possible  solution  to 
this  difficulty  is  to  make  text  changes,  rather  than  map  changes  in 
the  local  bylaws  or  sanitary  regulations  which  require  developments 
on  land  identifiable  as  critical  to  meet  special  intensity  regulations 
or  performance  standards.   Whether  a  particular  parcel  is  in  fact 
critical  is  determined  by  the  zoning  administrator,  who  applies 
written  standards  and  criteria  upon  receiving  an  application  for  a 
zoning  or  building  permit.   Again,  the  caveat  against  excessive  use 
of  critical  area  regulation  should  be  considered. 

Inventory  Method:   A  third  technical  issue  is  the  method  used  to 
identify  and  designate  critical  areas  after  the  standards  and  criteria 
have  been  agreed  upon.   The  two  methods  commonly  proposed  are  the  so- 
called  "blanket  inventory"  and  "sample"  methods.   In  the  former  method, 
a  detailed  inventory  of  the  entire  state  or  region  is  compiled  and  all 
the  critical  areas  fitting  specified  standards  are  identified  simul- 
taneously.  The  sample  method,  on  the  other  hand,  involves  the  detailed 
examination  of  individual  areas  brought  to  attention  by  a  loose  screen- 
ing process  or  simply  by  publicly  expressed  interest  in  the  area.   It 
seems  clear  that  a  blanket  process  cannot  conceivably  possess  a  degree 
of  detail  sufficient  to  make  individual  examination  unnecessary,  and 
thus  the  question  really  is  one  of  how  elaborate  the  screening  process 
should  be.   The  trade-off  to  be  made  involves  the  possibility  of  miss- 
ing a  critical  area  as  opposed  to  the  cost  of  a  systematic  and  detailed 
inventory.   A  detailed  and  uniform  inventory  of  land  use  information 
stored  in  a  computer  is  a  powerful  planning  tool  with  uses  not  confined 
to  critical  area  designation.   However,  it  may  also  be  an  unwieldy 
tool  and  it  will  certainly  be  a  costly  one.   If  regional  comprehensive 
planning  programs  are  to  be  a  feature  of  the  land  management  system, 
a  less  detailed  but  still  adequate  data  base  can  be  assumed  to  be  one 
of  its  first  products.   Funding  for  the  system  is  likely  to  be  limited 
and  one  may  argue  that  the  money  required  to  develop  a  first-rate  data 
base  can  be  more  productively  spent  on  increasing  and  upgrading  the 
staff  capability  needed  to  develop  policy  from  whatever  data  is  avail- 
able.  Such  a  system  may  be  less  "efficient"  in  designating  critical 
areas,  but  it  is  likely  to  be  much  mere  responsive  than  a  programmed 
solution. 

Data:   A  related  issue  which  arises  regardless  of  the  inventory  method 
chosen  is  the  adequacy  of  existing  information  to  apply  the  standards 
and  criteria  adopted.   Some  very  basic  environmental  data,  such  as 
soil  surveys,  is  lacking  for  many  towns  in  Massachusetts.   Other  infor- 
mation is  probably  available  but  scattered  among  municipalities  or 
state  agencies.   An  effort  should  be  made  to  assemble  the  information 
that  does  exist  and  to  adopt  priorities  for  collecting  that  which 
does  not;  but  realistically  the  lack  of  a  complete  data  base  should 
not  force  postponement  of  the  designation  process,  even  though  priori- 
tics  may  bo  somewhat  distroted.   An  except  ion  to  this  generalization 
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which  should  be  noted,  perhaps  in  the  statute  itself,  is  the  identi- 
fication of  areas  which  explicitly  assume  regional  or  statewide 
policies  and  priorities.   Wetlands  are  not  examples  of  such  areas, 
but  areas  where  development  satisfying  regional  needs  is  to  be 
encouraged  and  perhaps  even  scenic  areas  of  regional  importance,  are. 
The  latter  types  of  areas  are  not  critical  simply  because  of  their 
intrinsic  qualities  (although  those  qualities  play  a  part  in  their 
identification) ,  but  rather  because  they  stand  out  when  compared  to 
all  similar  areas  in  the  region  or  state.   Such  areas  should  be 
designated  only  after  the  satisfactory  completion  of  particular 
elements  in  a  planning  program.   Apart  from  these  areas,  the  generali- 
zation that  designation  need  not  await  the  assembly  of  a  complete  data 
base  may  be  challenged  with  respect  to  particular  types  of  critical 
areas  whose  delineation  requires  data  that  is  now  unavailable;  thus, 
a  part  of  the  process  of  adopting  standards  and  criteria  should  be 
the  assessment  of  data  needs  and  availability  for  each  type  of  area, 
and  a  means  for  securing  the  needed  information  on  a  system-wide  basis 
should  be  developed.   Completion  of  statewide  soil  surveys  should  prob- 
ably be  assigned  one  of  the  highest  priorities. 

Adequacy  of  Regulations:   A  fifth  technical  issue  which  borders 
closely  on  policy  is  the  adequacy  of  the  regulation  tools  at  our 
disposal  to  serve  the  purposes  of  designation  of  critical  areas  and 
the  identification  of  DRI's.   At  this  point,  the  use  of  performance 
standards  to  mitigate  the  adverse  impacts  of  DRI's  seems  generally 
adequate;  Chapter  774  provides  a  precedent  for  compelling  the 
approval  of  developments  of  regional  benefit,  and  this  sort  of  "bene- 
fit override"  should  be  seriously  considered  if  a  negative  bias  is 
to  be  avoided  in  the  land  management  system.   Environmentally  critical 
areas  are  another  matter.   Despite  the  cautious  rhetoric  of  much  of 
the  literature  on  the  approach,  it  is  questionable  whether  any  develop- 
ment is  in  fact  compatible  in  the  fragile  environments  of  some  of  the 
areas,  or  at  least,  any  development  at  intensities  high  enough  to  offer 
a  return  on  land  purchased  without  an  awareness  of  its  limitations  for 
development.   Public  acquisition  or  even  eminent  domain  are  possible 
solutions,  but  ones  which  are  sure  to  be  too  expensive  to  be  practical 
for  any  but  the  most  urgent  and  specialized  problems.   Clustering  of 
development  is  a  solution  within  the  grasp  of  municipalities  now;  it 
is  of  particular  use  when  ownership  spans  both  critical  and  acceptably 
developable  areas:   normally  allowable  units  can  be  shifted  to  the 
buildable  land  leaving  the  vulnerable  area  in  open  space.   Clustering 
is  unlikely  to  be  effective  in  protecting  large  critical  areas.   How- 
ever, the  transfer  of  development  rights,  though  relatively  untested, 
is  a  promising  alternative  device  which  extends  the  clustering  con- 
cept to  non-contiguous  land.   The  prospect  of  TDR  and  other  innovative 
techniques  suggests  that  police  power  regulations  may  in  fact  be  ade- 
quate to  serve  the  purposes  of  critical  area  designation.   For  this 
reason,  it  is  strongly  suggested  that  a  land  management  system  not  be 
encumbered  by  the  limitations  of  present  local  enabling  statutes  but 
be  permitted  to  use  both  these  and  other  techniques  subject  only  to 
constitutional  limits  on  the  police  power. 

From  the  above,  it  should  not  be  inferred  that  statutory  limita- 
tions are  the  only  constraint  on  the  implementation  of  the  approach. 
In  many  crucial  respects,  the  state  of  the  art  of  land  use  planning 
and  control  has  yet  to  evolve  to  a  satisfactory  level;  the  problems 
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of  incremental  degradation  of  the  environment  and  our  continuing 
inadequacy  in  developing  workable  policy  are  two  among  a  longer  list. 
It  is  far  from  clear  that  retructuring  the  land  management  system  will 
significantly  change  our  ability  to  cope  with  these  difficulties, 
although  it  is  hoped  that  any  innovations  that  are  made  will  diffuse 
more  rapidly  at  a  greater-than-local  level. 

2.   Substantive  Issues: 

Although  the  foregoing  issues  impinge  on  growth  and  resource 
utilization  policies,  they  do  so  indirectly;  other  issues  arising 
from  the  application  of  a  critical  areas/DRI  approach  require  sub- 
stantive policy  questions  to  be  addressed  more  directly. 

Comprehensiveness :   One  of  these  issues  concerns  the  comprehensiveness 
of  the  standards  and  criteria  to  be  adopted.   The  distinction  between 
local  and  greater-than-local  concerns  makes  an  appealing  division  of 
land  use  management  responsibilities  between  levels  of  government,  but 
upon  closer  examination,  the  point  at  which  the  line  is  to  be  drawn 
is  not  at  all  clearcut.   The  delineation  of  responsibilities  is  accom- 
plished in  effect  by  the  scope  of  the  definitions  incorporated  in  the 
statute,  by  the  inclusion  or  exclusion  of  categories  of  critical  areas 
and  developments,  and  by  the  choice  of  more  or  less  stringent  standards 
for  designation  or  identification.   As  definitions  become  more  inclu- 
sive, or  standards  less  restrictive,  a  greater  proportion  of  develop- 
ment becomes  subject  to  greater-than-local  regulation  and  a  larger 
proportion  of  the  state's  land  area  may  be  designated  critical.   The 
issue  to  be  addressed  is  where  the  line  should  be  drawn.   Florida 
has  done  so  in  its  legislation  by  statutorily  limiting  the  area  that 
may  be  designated  critical  to  5%  of  the  state's  total  area,  and 
setting  smaller  yearly  quotas. 

One  may  imagine  a  system  in  which  there  are  ceilings  on  the 
amount  of  land  that  can  be  designated  in  the  state  as  a  whole  as  well 
as  in  each  region  and  perhaps  in  each  town.   Some  discontent  with 
Florida's  5%  limitation  has  been  reported,  perhaps  as  a  consequence 
of  the  vast  extent  of  the  wetlands  of  that  state.   However,  a  reason- 
able ceiling,  perhaps  5%  or  10%,  which  could  in  any  case  be  revised, 
does  not  appear  to  be  an  important  impediment  to  the  success  of  the 
approach.   Environmental  preservation  is  often  portrayed  as  a  race 
with  time,  perhaps  justifiably  so,  brt  Utopia  does  not  consist  of 
clamping  a  lid  on  as  much  land  as  possible.   Rather,  an  effort  should 
be  made  to  designate  a  more  modest  amount  of  land  with  care,  to  devote 
some  effort  in  designing  controls  for  it,  and  to  monitor  the  results 
and  make  any  revisions  that  might  be  indicated.   To  attempt  to  solve 
all  environmental  problems  at  once  is  to  invite  administratively 
ineffective  and  politically  unresponsive  regulations.   Numerical 
ceilings  may  be  unnecessary  to  prevent  this:   simply  defining  criti- 
cality  clearly  and  strictly  and  insuring  adequate  participation  by 
local  interests  in  the  process  of  adopting  standards  and  applying  them 
should  be  adequate. 
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Priorities:   Regardless  of  whether  there  is  a  statutory  limitation 
on  the  designation  of  critical  areas,  practical  limitations  are 
imposed  by  the  time  required  to  nominate,  evaluate,  designate,  and 
adopt  regulations  for  a  critical  area.   It  is  hard  to  see  how  due 
process  can  be  observed  if  these  steps  are  not  followed  for  each 
individual  area  designated.   Thus,  some  method  of  assigning  priorities 
is  desirable  if  the  sequence  in  which  areas  are  designated  is  not  to 
be  completely  ad  hoc.   The  political  process  of  nomination  may  serve 
this  purpose  since  popular  concern  for  an  endangered  area  is  often 
motivated  by  the  quality  of  the  area  or  the  imminence  of  its  loss, 
or  both.   Nonetheless,  a  formal  method  for  evaluating  priorities, 
if  only  for  use  by  public  agencies  in  making  their  own  nominations, 
should  be  given  consideration.   The  priorities  adopted  should  be  a 
guide  to  the  relative  urgency  of  protecting  both  particular  areas  of 
the  same  type  and  areas  of  different  types.   The  priorities  need  not 
be  absolute  and  unarguable:   the  political  element  in  the  designation 
process  will  properly  continue  to  influence  decision-making.   An 
explicit  policy  for  setting  priorities  might  be  useful  if  it  is  not 
overly  complicated;  such  a  policy  might  state,  for  example,  that  areas, 
the  protection  of  which  serves  multiple  purposes,  should  be  designated 
first,  or  that  particular  purposes  require  first  attention,  or  that 
the  imminence  of  development  or  the  size  of  the  area  regardless  of 
type  are  guides  to  priority.   The  policy  need  not  amount  to  a  ranked 
ordering  of  every  conceivable  situation.   It  might  be  part  of  the 
statute  or  its  development  a  required  administrative  function.   The 
identification  of  priorities  for  the  protection  of  specific  areas 
might  additionally  be  an  element  in  a  comprehensive  planning  program. 

Another  method  for  setting  priorities  within  categories  of 
critical  areas  is  the  adoption  of  priorities  in  the  course  of  setting 
standards  and  criteria;  thus,  one  standard  for  a  critical  wetland 
might  be  a  stated  minimum  area,  but,  priority  might  be  specifically 
given  to  the  largest  wetlands  that  qualify.   This  method  can  be 
further  formalized;  in  Wisconsin,  a  "Critical  Resources  Information 
Program"  is  being  developed  by  which  a  "criticality  score"  can  be 
assigned  to  all  land  inventoried.   Standardized  variables  are  evaluated 
for  alternative  uses  of  each  resource  area  and  these  scores  are  weighted 
and  summed,  producing  a  measure  with  which  it  is  claimed,  the  criti- 
cality of  any  areas  can  be  compared.* 


While  it  may  be  possible  to  refine  such  a  system  to  the  point 
where  it  consistently  reflects  the  si^jective  priorities  of  its 
designers  (not  an  easy  task  in  itself) ,  we  would  argue  that  such  a 
programming  approach  to  designation  is  likely  to  be  so  obscure  to 


*Report  on  State  of  the  Art  for  Designation  of  Areas  of  Critical 
Environmental  Concern.   Urban  Studies  Center,  University  of  Kentucky. 
Feb.,  1974. 
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decision  makers  and  so  inaccessible  to  public  scrutiny  that  it  would 
severely  damage  confidence  in  the  management  system  and  preempt  policy 
formation.   Furthermore,  the  above-mentioned  objections  to  the  cost  of 
a  detailed,  systematic  inventory  of  resources  apply  to  this  method  of 
establishing  priorities  as  well:   funding  for  the  system  will  likely 
be  limited  and  it  can  be  better  used. 

Policy  Consequences:   The  relationship  of  standards  and  criteria  for 
designation  and  identification  of  areas,  and  developments  of  greater- 
than-local  concern  to  regional  or  state  land  use  policy  is  a  third 
issue  arising  from  the  approach.   This  relationship  has  been  mentioned 
above,  but  it  deserves  separate  emphasis.   Just  as  federal  or  state 
capital  outlays  or  the  structure  of  municipal  financing  significantly 
set  implicit  policies  that  guide  growth  and  resource  utilization, 
stated  policy  notwithstanding,  so  the  choice  of  regulatory  standards 
and  criteria  for  a  state  or  regional  land  management  system  will  have 
a  significant  effect  on  the  pattern  of  development  and  use  of  the 
environment.   Official  policy  statements  will  have  little  effect  if 
they  are  contradicted  in  practice  by  these  regulatory  standards. 
Thus,  a  considerable  amount  of  effort  deserves  to  be  spent  on  the 
development  of  a  policy  framework,  and  in  attempting  to  make  the 
regulatory  framework  consistent  with  it.   The  standards  and  criteria 
should  not  be  viewed  as  carved  in  stone:   they  can  and  should  be  con- 
tinuously reconsidered  and  revised,  and  any  legislation  establishing 
a  critical  area/DRI  approach  should  provide  for  this.   (Seeking  con- 
sistency with  the  policy  framework  of  state  capital  outlays  and 
municipal  fiscal  structure  is  similarly  worthy  of  effort,  even  if 
not  from  the  outset.) 

Goal  Conflicts:   A  corollary  of  this  point,  if  it  is  accepted,  is  that 
the  criticality  of  environmental  areas  is  not  absolute;  criticality 
is  relative  to  the  scope  of  objectives  considered  in  defining  it. 
Regional  or  state  development  goals  may  occasionally  conflict  with 
goals  for  resource  conservation  and  environmental  preservation,  if 
narrowly  defined.   The  means  for  avoiding  such  conflicts  need  not  be 
the  perfection  of  a  multivariable  optimization  program:   the  previously 
mentioned  process  of  revision,  and  a  means  for  considering  diverse 
goals  in  the  decision-making  process  should  be  a  workable,  if  imperfect, 
solution. 

Critical  Areas  vs.  DRI :   A  very  tentative  implication  of  the  substantive 
issues  raised  above  is  that  it  may  be  worthwhile  to  make  relatively 
sparing  use  of  critical  area  designation  and  correspondly  more  liberal 
use  of  DRI  review  to  attain  a  given  level  of  greater-than-local  author- 
ity.  DRI  review  is  more  flexible,  has  more  modest  information  require- 
ments on  a  region — or  statewide  scale,  subsumes  a  wider  range  of  policy 
objectives,  and  can  reflect  concerns  for  the  loss  of  valuable  resource 
areas,  as  well  as  the  generation  of  pollution,  traffic,  and  other 
negative  impacts  that  more  commonly  come  to  mind.   It  may  be  a  more 
practical  means  of  protecting  resource  areas  which  are  dispersed  and 
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difficult  to  map  (e.g.,  poor  soils)  or  which  are  difficult  to  separate 
into  critical  and  non-critical  groups  by  means  of  fixed  standards, 
(e.g.,  agricultural  land).   On  the  other  hand,  DRI  review  is  a  less 
accessible  process  than  critical  area  designation,  more  subject  to 
ad  hocery  (often  the  counterpart  of  greater  flexibility) ,  perhaps 
less  compatible  with  innovative  control  techniques  such  as  the  trans- 
fer of  development  rights,  and  unable  to  deal  with  degradation  that 
occurs  in  small  increments.   A  heavier  reliance  on  DRI  review  until  a 
policy  framework  is  established,  and  more  equal  emphasis  on  critical 
areas  thereafter  may  be  the  best  mix  of  approaches. 


PART  THREE 


AN  ACT  TO  RESTRUCTURE 

LAND  MANAGEMENT 

IN 

MASSACHUSETTS 


52 


53 


PART  THREE 


AN  ACT  TO  RESTRUCTURE  LAND  MANAGEMENT  IN  MASSACHUSETTS 


A .  INTRODUCTION  55 

B .  AN  ACT  TO  RESTRUCTURE  LAND  MANAGEMENT  IN  MASSACHUSETTS  63 

GENERAL  PROVISIONS  63 

SECTION  1 .   PURPOSE  65 

SECTION  2 .   SCOPE  AND  GENERAL  APPLICABILITY  66 

SECTION  3 .   STATE  LAND  USE  BOARD  67 

3(a)  Establishment  of  Board 
3(b)  Powers  and  Duties 

3(c)  Standards  and  Criteria  for  Determinations 
of  Statewide  Significance 


SECTION  4 


REGIONAL  LAND  USE  COMMISSIONS  70 

4(a)  Establishment  of  Commissions 

4(b)  Requirements  for  Establishment 

4(c)  Powers  and  Duties 

4(d)  Financial  Arrangements 

4(e)  Interim  Standards  and  Criteria 

4(f)  Planning  Activities  and  Certification 


54 


SECTION  5.   REQUIREMENTS  FOR  REGULATORY  DETERMINATIONS 


80 


5(a)  Areas  of  Critical  Planning  Concern 

5(b)  Developments  of  Regional  or  State  Importance 

5(c)  Required  Findings 

5(d)  Balance  of  Benefits  and  Detriments 

SECTION  60   AREAS  OF  CRITICAL  PLANNING  CONCERN  83 

6(a)  Nomination  and  Designation 

6(b)  Regulation  of  Areas  of  Critical  Planning  Concern 
6(c)  Adoption  of  Regulations 
6(d)  Termination  of  Designations 

6(e)  Designation  and  Regulation  in  the  Absence  of 
a  Commission 

SECTION  7„   DEVELOPMENTS  OF  REGIONAL  OR  STATE  IMPORTANCE  ..   87 

7(a)  Determination  of  Regional  or  State  Importance 
7(b)  Regulation  of  Developments 

SECTION  8 .   APPEALS  OF  DETERMINATIONS   90 

8(a)  Appeal  to  Regional  Land  Use  Commission 

8(b)  Appeal  to  State  Land  Use  Board 

8(c)  Other  Appeals 

8(d)  Judicial  Review 

SECTION  9.   DEFINITIONS  93 

SECTION  10 „  SEVERABILITY  96 

SECTION  11.  RELATIVE  TO  EXISTING  ACTS  AND  LAWS 97 


C .    AMENDMENT  TO  THE  MASSACHUSETTS  ENVIRONMENTAL  POLICY  ACT  98 

D„    AN  ACT  TO  ENHANCE  LOCAL  CAPABILITIES 102 


55 


A.   INTRODUCTION 

What  follows  is  a  suggested  legislative  package  to  effect  a 
restructuring  of  land  management  functions  in  a  manner  generally 
consistent  with  the  recommendations  of  this  report.   The  principal 
legislative  proposal  in  the  package  is  an  act  to  establish  regional 
and  state  level  management  responsibilities.   This  act  draws  elements 
from  both  the  "enabled"  and  "mandated"  approaches  earlier  described, 
through  requiring  regions  to  seek  endorsement  of  management  systems 
within  five  years  of  the  act's  effective  date:   the  state  may  pro- 
mulgate systems  if  regions  have  failed  to  act  voluntarily  within 
that  period.   Protection  of  areas  critical  to  the  state  and  regula- 
tion of  developments  of  statewide  importance  are  accomplished  at 
the  state  level  from  the  inception  of  the  restructured  system. 
Comprehensive  regional  planning  programs  are  a  required  part  of  the 
regional  effort.   State  agency  projects  are  explicitly  not  regulated 
by  the  restructured  system. 

Two  smaller  but  important  acts  accompany  the  act  to  restructure 
land  management.   The  first  of  these  redrafts  Section  62  of  Chapter 
30,  which  provides  for  environmental  impact  reports.   As  rewritten, 
the  section  would  provide  for  reports  on  environmental  impact, 
economic  impact,  or  land  use  impact  (in  terms  of  consistency  with 
state  land  use  policies  and  plans  and  with  regional  planning  pro- 
grams certified  pursuant  to  the  main  act) .   The  requirement  for 
each  type  of  report  is  separately  triggered,  rather  than  dependent 
on  a  finding  of  probable  environmental  significance ,  and  large  scale 
public  projects  would  require  all  three  reports.   The  current  re- 
quirements for  impact  reports  in  connection  with  the  issuance  of 
permits  for  privately  sponsored  activities  are  not  extended  by  the 
suggested  amendment.   Some  language  from  S.325  (1975),  a  bill  pro- 
viding for  economic  impact  reports  and  sponsored  by  Senators  Hall 
and  Saltonstall  and  Representative  Lane  has  been  used. 

The  second  accompanying  act  enhances  the  capabilities  of 
local  governments  to  implement  planning  which  is  consistent  with 
a  regional  plan  certified  pursuant  to  the  main  act.   The  act  also 
amends  the  General  Laws  in  two  places  to  augment  the  capabilities 
of  municipalities  which  have  secured  certification  of  their  planning 
by  the  regional  commission.   One  amendment,  to  Chapter  40A,  enables 
municipalities  to  adopt  Ramapo-type  growth  phasing  regulations 
consistent  with  their  certified  planning  program.   A  second  amend- 
ment provided  in  the  act  allows  such  municipalities  to  approve 
privately  owned  land  for  open  space  use;  this  land  would  then  be 
taxed  under  the  provisions  of  Chapter  61A,  the  chapter  which  allows 
for  ad  rem  assessment  of  land  in  agricultural  use.   This  is  expected 
to  facilitate  attempts  by  municipalities  to  protect  parcels  of  high 
amenity  value. 
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The  two  accompanying  acts  just  described  are  a  partial  attempt 
to  deal  with  the  problems  of  effective  coordination  of  land  use- 
impacting  public  programs.   The  amendment  to  Section  62,  Chapter 
30,  does  this  by  requiring  a  review  of  the  consistency  of  agency 
projects  with  official  land  use  plans  and  policies.   The  act  en- 
hancing local  capabilities  provides  an  incentive  for  extending  the 
consistency  among  planning  programs  from  the  state  and  regional 
levels  to  the  local  level. 

While  these  two  acts  obviously  fall  short  of  a  comprehensive 
approach  to  program  coordination,  they  are  consistent  with  such  an 
approach.   The  assumption  of  the  State  Land  Use  Project  is  that 
there  now  exists  an  ample  constitutional  and  legislative  mandate 
for  the  preparation  of  state  land  use  policies  and  plans,  the 
institution  of  interagency  program  coordination,  and  the  promulga- 
tion of  guidelines  for  program  monitoring,  data  collection  and 
classification,  citizen  participation,  etc.   It  is  suggested, 
therefore,  that  these  functions  be  implemented  by  Executive  Order 
rather  than  by  new  legislation. 

It  should  be  made  clear  that  these  are  only  first  drafts  of 
possible  legislation,  intended  chiefly  as  a  means  of  organizing 
discussion  and  consideration.   At  a  minimum,  further  legal  review 
and  cross-referencing  is  necessary.   Accordingly,  language  to 
insert  the  act  into  the  General  Laws  has  been  omitted. 
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Table  1.   An  Overview  of  the  Restructured  Management  Process 

Establishment  of  Regional  Land  Use  Commissions 

lo    One  or  more  RPA's  drafts  arrangements  for  establishing  a 
Regional  Land  Use  Commission  in  the  region. 

2.  State  Land  Use  Board  approves  or  rejects  arrangements. 

3.  (If  approved)  Regional  referendum  held. 

4.  (If  endorsed)  Regional  Commission  established. 

5.  Commission  adopts  regulatory  standards  and  criteria;  if 
State  Land  Use  Board  approves,  the  Commission  is  authorized 
to  regulate. 

6.  Commission  (or  RPA,  if  retained)  adopts  Comprehensive  Regional 
Planning  Program.   Commission  makes  its  regulatory  standards 
and  criteria  consistent  with  it. 

7.  If  State  Land  Use  Board  approves  the  planning  program,  the 
Commission  is  certified  for  6  years;  otherwise  regulatory 
powers  are  suspended. 

8.  The  State  Land  Use  Board  may  establish  a  Commission  if  a 
region  has  not  acted  in  five  years. 

Regulation  of  Critical  Areas 

A.  With  Regional  Land  Use  Commission  established: 

1.  Area  of  regional  or  state  concern  nominated. 

2.  Area  designated  by  Commission  if  standards  and  criteria 
satisfied,  or  nomination  rejected. 

30   Development  in  area  curtailed;  towns  have  6  months  to 
adopt  satisfactory  regulations  to  fulfill  Commission's 
guidelines . 

4.  Town  adopts  regulations  and  Commission  approves;  else, 
Commission  promulgates  regulations. 

5.  Town  administers  regulations  as  local  bylaws. 

6.  Appeal  to  State  Board  possible  after  any  Commission 
determination  (steps  1-4)  if  area  is  of  state  concern. 

B.  Without  Regional  Commission:   State  Land  Use  Board  acts  for 
Regional  Commission,  but  only  for  areas  of  concern  to  state. 
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Regulation  of  Large-Scale  Developments 

A.  Developments  of  state  importance  (DSI's) 

1.  Developer  applies  for  local  permits. 

2.  Local  agency  refers  possible  DSI  to  State  Land  Use  Board, 
or  review  requested  by  another  town  or  by  State  Land  Use 
Board. 

3.  State  Land  Use  Board  determines  if  development  is  a  DSI, 
based  on  its  standards  and  criteria. 

4.  State  Land  Use  Board  reviews  DSI. 

5.  DSI  denied  or  approved  with  or  without  conditions. 

6.  Local  agencies  instructed  to  grant  or  deny  permits. 

B.  Developments  of  regional  importance  (DRI's) 

These  developments  are  regulated  only  if  a  Regional  Land 
Use  Commission  exists.  The  process  is  analogous  to  that  for 
a  DSI,  except  that  the  Regional  Commission  rules  may  provide 
for  review  by  a  local  agency  based  on  its  standards  and  cri- 
teria. If  a  local  agency  is  the  review  authority,  appeal 
may  be  taken  to  Regional  Commission. 
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B.     AN  ACT  TO  RESTRUCTURE  LAND  MANAGEMENT  IN  MASSACHUSETTS 


Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

GENERAL  PROVISIONS 
Whereas,  the  Massachusetts  General  Court  finds  that: 

A.  The  Commonwealth  possesses  important  natural,  historical, 
ecological,  cultural,  social,  and  other  values;  and  that  there  is 
a  local,  regional  and  state  interest  in  preserving  and  enhancing 
these  values; 

B.  These  values  are  being  threatened  by  unguided  growth  and 
may  be  irreversibly  damaged  by  uncoordinated  development  or  in- 
appropriate uses  of  land; 

C.  There  may  be  developments  or  certain  types  of  land  use 
beneficial  to  entire  regions  of  the  Commonwealth  which  should  not 
be  prohibited  by  purely  local  considerations; 

D.  Most  land  use  management  responsibility  should  remain  the 
function  of  local  government  but  decisions  affecting  certain 
resources  and  developments  of  areawide  importance  should  take 
place  at  a  level  of  government  with  a  base  commensurate  with  the 
extent  of  that  importance; 

E.  A  process  for  regional  land  use  management  should  involve 
coordinated  local,  regional  and  state  efforts;  and  the  regional 
perspective  should  predominate  through  a  structure  created  within 
each  region; 

F.  An  adequate  mechanism  for  guiding  growth  and  development 
requires  the  establishment  of  a  regional  commission  whose  purpose 
shall  be  to  ensure  that  henceforth  the  land  usages  of  areawide 
significance  which  will  be  permitted  are  those  which  will  not  be 
detrimental  to  regional  values  or  to  the  region's  economy; 

G.  The  preservation  and  enhancement  of  these  values  and  the 
assurance  that  necessary  development  is  not  unreasonably  restricted 
requires  the  designation  of  areas  of  critical  planning  concern 

and  the  recognition  of  developments  of  regional  or  state  importance 
and  the  review  thereof  by  the  regional  commission  or  state  land  use 
board; 

H.   The  design  and  enforcement  of  land  use  controls  pertaining 
to  areas  of  critical  planning  concern  and  developments  of  regional 
or  state  importance  should  be  accomplished  locally  or  regionally 
whenever  possible,  subject  to  general  principles  established  by 
the  regional  commission  and  state  land  use  board; 
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I.   Land  use  regulations  for  critical  areas  and  significant 
developments  should  be  based  on  sound  local  and  regional  planning 
efforts  which  consider  a  wide  range  of  economic,  social,  environ- 
mental and  fiscal  concerns; 

J.   Land  use  regulations  at  the  local,  regional,  and  state 
levels  should  be  integrated  and  coordinated  to  the  maximum  extent 
consistent  with  adequate  consideration  of  these  concerns; 

K.   A  comprehensive  regional  planning  program  is  required  to 
provide  a  framework  within  which  regional  regulation  functions 
may  take  place; 

L.   Such  an  intergovernmental  land  management  program  can 
protect  the  health,  safety,  and  general  welfare  of  Massachusetts 
residents  and  can  support  statewide  and  regionwide  needs  and  in- 
terests while  contributing  to  the  maintenance  of  sound  local  eco- 
nomies and  private  property  values; 

M.   The  residents  of  each  region  should  be  given  the  oppor- 
tunity to  endorse  or  reject  the  land  management  program  established 
under  this  bill. 
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SECTION  1.   PURPOSE 

It  is  the  purpose  of  this  act  and  the  instrumentalities 
created  herein  to  protect  the  health,  safety,  and  general  welfare 
of  residents  of  Massachusetts  by  providing  competent  stewardship 
of  the  Commonwealth's  land  and  water  resources;  to  preserve  and 
conserve  for  the  enjoyment  of  present  and  future  generations  the 
valuable  natural,  historical,  ecological,  scientific,  and  cultural 
values  of  the  Commonwealth  and  its  regions,  which  contribute  to 
public  enjoyment,  inspiration,  scientific  study,  and  a  high 
quality  living  environment;  to  protect  these  values  from  develop- 
ments and  use  which  would  impair  them;  to  ensure  the  right  of  land 
owners  to  enjoy  and  profit  from  their  land  and  to  be  protected 
from  a  taking  of  property  without  full  compensation;  to  maximize 
the  participation  of  all  persons  in  the  making  of  public  decisions 
that  affect  their  interests;  to  assure  opportunities  for  new 
growth  and  development  beneficial  to  the  Commonwealth  and  its 
regions  and  municipalities  and  to  reduce  administrative  impediments 
to  the  provision  of  such  development;  and  to  promote  the  enhance- 
ment of  sound  local  economies. 
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SECTION  2.   SCOPE  AND  GENERAL  APPLICABILITY 

Notwithstanding  the  provisions  of  any  municipal  development 
bylaws  or  rules,  every  municipal  land  regulatory  agency  in  the 
Commonwealth  shall  be  governed  by  the  procedures,  standards,  and 
criteria  established  pursuant  to  this  act  in  passing  on  applica- 
tions for  development  permits  related  to  areas  and  developments 
subject  to  this  act.   A  copy  of  each  such  development  permit 
granted  by  any  such  agency  after  the  effective  date  of  this  act 
shall  be  filed  with  the  State  Land  Use  Board  or  with  the  appro- 
priate Regional  Land  Use  Commission,  if  any,  whichever  is 
applicable. 
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SECTION  3.   STATE  LAND  USE  BOARD 

3(a).   Establishment  of  Board 

There  is  hereby  created  within  the  Executive  Office  of 
Administration  and  Finance  a  State  Land  Use  Board,  to  consist  of 
nine  members  appointed  by  the  Governor  for  terms  of  three  years. 
Members  shall  serve  at  the  pleasure  of  the  Governor,  who  shall 
designate  one  member  to  serve  as  chairman.   Initial  appointments 
shall  be  made  so  that  three  of  the  nine  appointments  expire  in  each 
year  thereafter.   Members  of  the  Board  shall  receive  no  compensation 
for  their  services,  but  shall  be  reimbursed  by  the  Commonwealth  for 
all  reasonable  expenses  actually  and  necessarily  incurred  in  the 
performance  of  their  official  duties. 

3(b).   Powers  and  Duties 

The  State  Land  Use  Board,  hereinafter  referred  to  as  the 
Board,  as  specified  in  later  sections,  is  authorized  to  review  and 
approve  regional  land  management  and  planning  arrangements,  to 
review  and  approve  regional  interim  standards,  criteria,  and  deci- 
sion rules,  to  review  and  approve  statements,  comprehensive  regional 
planning  programs,  and  revised  standards,  criteria,  and  decision 
rules,  to  certify  regional  land  management  and  planning  powers,  and 
to  adopt  standards,  criteria,  and  rules  as  necessary  for  the  above. 

The  Board  is  authorized  to  nominate  and  designate  areas  of 
critical  planning  concern  to  the  sta  te  and  to  adopt  regulations  for 
the  control  of  such  areas;  to  determine  developments  of  state 
importance,  to  specify  conditions  and  modifications  necessary  for 
the  control  of  such  developments,  to  direct  municipal  agencies  to 
grant  with  or  without  conditions  or  to  deny  permits  far  such  devel- 
opments, to  waive  local  development  bylaws  and  rules  to  the  extent 
necessary  to  meet  a  salient  state  or  regional  need,  and  to  affirm, 
amend,  or  vacate  permits  granted  by  municipal  agencies  for  such 
development . 

In  adopting  regulations  and  specifying  conditions  and  modifi- 
cations, the  Board  may  include  any  type  of  regulations  which  may 
be  adopted  by  any  municipality,  including,  but  not  limited  to, 
those  enabled  under  the  following  General  Laws: 

(i)   chapter  forty,  section  eight  C,  the  Conservation  Commis- 
sion Act; 

chapter  forty  A,  the  Zoning  Enabling  Act; 
chapter  forty  C,  the  Historic  Districts  Act; 
chapter  forty-one,  sections  eighty-one  E  through  eighty- 
one  GG,  the  Subdivision  Control  Law; 

chapter  one  hundred  eleven,  section  twenty-seven  B,  as 
it  relates  to  regional  health  boards; 

chapter  one  hundred  thirty-one,  sections  forty  and  forty 
A,  an  Act  Relative  to  the  Protection  of  Wetlands;  and 
chapter  forty,  section  fifteen  C,  the  Scenic  Roads  Act. 


(ii) 

(iii) 

(iv) 

(v) 

(vi) 

(vii) 
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Adoption  of  regulations  or  specification  of  conditions  and  modifi- 
cations under  the  above  General  Laws  shall  be  accomplished  by  a 
simple  majority  vote  of  the  Board.   In  addition,  the  Board  may,  by 
two-thirds  vote,  adopt  or  authorize  a  municipality  to  adopt  any 
other  type  of  regulation,  upon  its  determination  that  such  regula- 
tion is  essential  in  order  to  accomplish  the  purposes  of  this  act. 

Regulations  adopted  pursuant  to  section  6(c)  or  conditions  and 
modifications  specified  pursuant  to  section  7fb)  by  the  Board  may 
differ  from  the  otherwise  applicable  local  development  bylaws  and 
rules  in  their  scope  and  magnitude  when  said  bylaws  and  rules  are 
clearly  restrictive  of  the  purposes  of  this  act.   In  adopting 
regulations  or  specifying  conditions  and  modifications  which  would 
not  otherwise  be  permitted  or  required  by  existing  local  develop- 
ment bylaws  and  rules,  the  Board  shall  describe  in  writing  evidence 
which  demonstrates  that  the  public  health,  safety,  or  welfare  would 
be  endangered  or  that  irreversible  damage  would  result  t6  natural, 
historical,  ecological,  scientific,  social,  economic,  or  cultural 
values  by  the  continuing  application  of  the  existing  local  develop- 
ment bylaw  or  rule  as  it  applies  to  the  specific  area  of  critical 
planning  concern  or  development  of  regional  or  state  importance 
which  the  Board  is  considering.   The  Board  is  authorized  to  adopt 
rules  to  interpret  and  carry  out  the  purposes  of  this  act,  and 
generally  to  oversee  and  assist  efforts  by  regional  and  municipal 
agencies  pursuant  to  this  act.   The  Board  shall  conduct  hearings 
as  provided  in  this  act  and  in  accordance  with  sec.  2,  chapter  30A, 
G.L.   The  Board  may  designate  a  hearing  officer  from  among  its 
members  to  conduct  hearings,  provided  that  a  transcript  or  audio 
recording  of  such  hearings  is  made  available  to  the  full  Board  for 
for  the  purpose  of  making  determinations.   Decisions  of  the  Board 
shall  require  a  majority  vote  unless  otherwise  specified  in  this 
act,  and  decisions  shall  be  in  writing  and  shall  include  the  reasons 
therefor.   Determinations  of  the  Board  are  subject  to  judicial 
review  as  provided  in  section  8(d). 

The  Board  may  participate  in  and  receive  funds  and  technical 
assistance  from  any  state  or  federal  programs,  especially  as  those 
programs  relate  to  environmental  protection,  including  social  en- 
vironment, conservation,  land  use  planning,  water  and  air  quality 
control,  economic  development,  transportation,  energy,  or  the 
development  of  region-wide  or  statewide  public  services.   The  Board 
may  arrange  with  any  agency  of  the  Commonwealth  for  professional 
and  clerical  staff,  facilities,  and  data  and  may  contract  for  such 
additional  clerical,  expert,  legal,  and  other  assistance  and 
facilities  as  may  be  required  to  discharge  its  responsibilities 
and  may  provide  reimbursement  for  reasonable  expenses  incurred  in 
the  performance  of  duties  pursuant  to  this  act. 

3(c).   Standards  and  Criteria  for  Determinations  of  Statewide 
Significance 

Within  six  months  of  the  effective  date  of  this  act,  the 
State  Land  Use  Board  shall,  after  proper  notice  and  public  hearing, 
adopt : 
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(i)   standards  and  criteria,  consistent  with  section  5(a),  to 
be  used  in  determining  whether  or  not  a  proposed  area  is 
of  critical  planning  concern  to  the  state; 
(ii)   standards  and  criteria,  consistent  with  section  5(b),  to 
be  used  in  determining  whether  a  proposed  development  is 
of  state  importance;  and 
(iii)   decision  rules  to  be  used  in  evaluating  the  probable 
benefits  and  detriments  to  the  state  of  a  development 
of  state  importance  in  terms  of  the  considerations 
listed  in  section  5(d). 

In  adopting  or  revising  standards,  criteria,  and  rules,  the  Board 
shall  consider  any  comments  received  from  municipal,  regional  or 
state  agencies,  and  the  consistency  of  the  standards,  criteria, 
and  rules  with  any  officially  promulgated  state  land  use  policies 
and  plans  then  in  existence.   The  State  Land  Use  Board  may,  from 
time  to  time  after  proper  notice  and  public  hearing,  revise  the 
above  standards,  criteria,  and  rules. 
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SECTION  4.   REGIONAL  LAND  USE  COMMISSIONS 

4(a),   Establishment  of  Commissions 

Each  existing  regional  planning  agency  shall,  within  5  years 
of  the  effective  date  of  this  act,  act  either  individually  or 
jointly  with  other  regional  planning  agencies,  to  establish  a 
Regional  Land  Use  Commission  with  the  powers  and  responsibilities 
hereinafter  described. 

Proposed  arrangements  and  rules  of  procedure  for  the  establish- 
ment and  operation  of  a  Regional  Land  Use  Commission  and  an  explana- 
tion of  how  such  proposals  satisfy  the  requirements  and  purposes  of 
this  act  shall  be  submitted  in  writing  to  the  State  Land  Use  Board, 
which  shall  approve,  disapprove,  or  amend  and  approve  the  proposed 
arrangements  and  rules  of  procedure  and  notify  the  regional  planning 
agency  or  agencies  submitting  them  of  its  decision  within  forty- 
five  days  of  receipt  of  the  submittals.   The  Board  shall  approve 
such  arrangements  and  rules  only  if  they  are  consistent  with  the 
requirements  of  section  4(b)  and  with  the  purposes  of  this  act. 

If  the  Board  should  disapprove  the  proposed  arrangements  and 
rules,  they  may  be  revised  and  resubmitted  by  the  sponsoring 
regional  planning  agency  or  agencies  at  any  time.   Following  ap- 
proval by  the  Board  of  the  arrangements  and  rules  as  proposed  or 
amended,  the  sponsoring  regional  planning  agency  or  agencies  shall 
hold  public  hearings  thereon  and  shall  seek  endorsement  of  the 
creation  of  the  proposed  Regional  Land  Use  Commission  in  the 
following  manner. 

The  following  question  shall  be  printed  on  the  "annual  elec- 
tion" ballot  in  each  of  the  cities  and  towns  over  which  the  pro- 
posed Regional  Land  Use  Commission  would  have  jurisdiction,  for  the 
earliest  year  in  which  it  is  possible  to  do  so  in  all  such  cities 
and  towns : 

"Shall  a  Regional  Land  Use  Commission,  as  provided  for  in 

Chapter  (  )  of  the  Acts  of  (19_ ),  be  established  in  the 

region  comprising  the  cities  and  towns  of  [list] , 

in  accordance  with  arrangements  and  rules  of  procedure 


approved  by  the  State  Land  Use  Board  on  [date 


pro< 

J?" 


If  a  majority  of  those  voting  in  all  of  the  cities  and  towns  listed 
shall  vote  in  the  affirmative,  this  act  shall  become  immediately 
effective  in  the  region  and  the  proposed  Regional  Land  Use  Commis- 
sion shall  be  deemed  to  be  established  forthwith,  but  not  otherwise. 

If  the  proposed  Regional  Land  Use  Commission  is  not  endorsed 
by  the  voters  of  said  cities  and  towns  in  an  annual  election,  one 
or  more  sponsoring  regional  planning  agencies  may  revise  the 
arrangements  or  rules  of  procedure  for  establishment  of  a  Regional 
Land  Use  Commission  and  seek  approval  of  those  arrangements  or 
rules  by  the  State  Land  Use  Board  in  the  manner  provided  for  initial 
approval.   The  question  of  establishment  of  a  Regional  Land  Use 
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Commission  in  accordance  with  either  the  arrangements  and  rules 
previously  proposed  or  revised  arrangements  and  rules  may  be  placed 
on  the  ballots  of  any  subsequent  year's  annual  election,  provided 
that  copies  of  a  petition  for  such  purpose  are  circulated  in  each 
of  the  cities  and  towns  over  which  said  Commission  would  have 
jurisdiction,  and  provided  that  not  fewer  than  lj%  of  the  registered 
voters  residing  therein,  including  at  least  ten  registered  voters 
from  each  city  or  town,  sign  the  petition.   The  signed  petition 
shall  be  filed  with  the  chief  executives  of  the  respective  towns 
and  cities,  who  shall  refer  the  petitions  to  the  registrars  of 
voters  for  certification,  and  the  registrars  of  each  city  or  town 
shall  notify  the  State  Secretary  of  the  number  of  valid  signatures. 
The  State  Secretary  shall  in  turn  notify  the  chief  executive  of 
each  town  or  city  whether  or  not  sufficient  signatures  have  been 
certified  in  the  aforesaid  cities  and  towns  to  place  the  question 
on  the  ballots.   If  a  majority  of  those  voting  in  all  of  the  towns 
and  cities  listed  in  the  question  shall  in  such  subsequent  elections 
vote  in  the  affirmative,  this  act  shall  become  immediately  effective 
in  the  region  and  the  proposed  Regional  Land  Use  Commission  shall  be 
deemed  to  be  established  forthwith,  but  not  otherwise,  except  that 
in  any  region  where  a  Regional  Land  Use  Commission  has  not  been 
established  within  five  years  from  the  effective  date  of  this  act, 
the  State  Land  Use  Board  may,  acting  on  its  own  initiative,  adopt 
and  approve  arrangements  and  rules  of  procedure  for  the  establish- 
ment and  operation  of  a  Regional  Land  Use  Commission,  following 
which  this  act  shall  immediately  become  effective  and  the  Commis- 
sion shall  be  deemed  to  be  established  forthwith. 

After  a  Regional  Land  Use  Commission  has  been  established, 
members  of  the  Commission  shall  be  selected  in  the  manner  provided 
in  the  arrangements  approved  by  the  State  Land  Use  Board. 

4(b).   Requirements  for  Establishment 

The  Board  may  approve  arrangements  and  rules  of  procedure 
for  the  establishment  and  operation  of  a  Regional  Land  Use  Commis- 
sion, hereinafter  referred  to  as  the  Commission,  only  if  said 
arrangements  provide  for  the  following: 

(i)   specification  of  boundaries  for  regulation  and  planning 
which  follow  municipal  boundaries  and  which  allow  those 
activities  to  be  effectively  coordinated  and  carried  out; 
(ii)   assignment  of  responsibility  for  conducting  a  comprehen- 
sive regional  planning  program  to  a  regional  planning 
agency  with  existing  or  revised  boundaries,  or,  alter- 
natively, provision  for  the  existing  regional  planning 
agency  or  agencies  within  the  boundaries  for  regulation 
to  be  dissolved  and  the  powers,  duties,  responsibilities, 
obligations,  and  staff  of  such  agencies  to  be  transferred 
to  the  proposed  Regional  Land  Use  Commission  along  with 
the  responsibility  to  conduct  a  comprehensive  regional 
planning  program  pursuant  to  section  4(f); 
(iii)   detailed  provisions  for  the  composition  of  the  Commission 
and  the  initial  and  subsequent  selection  of  its  members, 
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which  may  include  the  direct  election  of  members,  the 
special  representation  of  racial  minorities  or  economic- 
ally disadvantaged  residents  of  the  region,  representation 
of  county  government,  and  other  provisions  deemed  appro- 
priate by  the  sponsors  of  the  Commission,  but  shall  in 
any  case  provide  that  the  interests  of  residents  of  more 
populous  municipalities  in  the  region  be  adequately 
represented  through  a  system  of  selecting  additional 
members  from  such  municipalities  or  through  weighted 
voting  in  the  Commission,  or  other  arrangement,  and  shall 
provide  for  membership  on  the  Commission  for  three 
appointees  of  the  Governor  without  regionally  established 
qualification ; 
(iv)   detailed  provisions  for  the  annual  estimation  and  assess- 
ment upon  the  cities  and  towns  of  the  region  of  the 
monies  required  to  meet  the  Commission's  expenses,  and 
the  fair  apportionment  of  said  assessment; 

and  only  if  detailed  rules  of  procedure  consistent  with  this  act 
and  section  2,  Ch.  30A,  G.L.,  specifying  where  applicable  the 
assignment  of  responsibilities,  time  limitations,  necessary  major- 
ities, rules  for  standing,  requirements  for  determinations  and 
other  details,  are  provided  for  the  following  processes: 

(i)   the  review  and  adoption  of  interim  standards,  criteria, 
and  decision  rules  pursuant  to  section  4(e); 

(ii)   the  initiation  and  updating  of  a  comprehensive  regional 
planning  program  and  the  revision  of  interim  standards, 
criteria,  and  decision  rules  pursuant  to  section  4(f); 
(iii)   the  nomination  and  designation  of  areas  of  critical 
planning  concern  pursuant  to  section  6(a); 

(iv)   the  assignment  of  responsibility  to  review  applications 
for  development  permits  and  the  determination  of  whether 
a  development  is  of  regional  importance,  pursuant  to 
section  7(a); 
(v)   the  review  of  applications  for  development  permits 

for  developments  determined  to  be  of  regional  import- 
ance, pursuant  to  section  7(b); 

(vi)   if  appropriate,  the  appeal  to  the  Commission  of  deter- 
minations of  municipal  pgencies  involving  developments 
potentially  of  regional  importance,  pursuant  to  section 
8(a); 
(vii)   the  election  of  officers,  conduct  of  meetings,  and 
other  administrative  responsibilities. 

Once  established,  a  Regional  Land  Use  Commission  may  alter 
any  of  the  previously  approved  arrangements  or  rules  by  a  two- 
thirds  vote  and  after  approval  of  the  revisions  by  the  State  Land 
Use  Board,  except  that  changes  in  regional  boundaries  shall  in 
addition  require  the  concurrence  of  the  other  Regional  Land  Use 
Commissions  or  regional  planning  agencies  affected,  and  endorse- 
ment in  an  annual  election  by  a  majority  of  the  voters  in  each 
municipality  to  be  included  in  the  change. 
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4(c).   Powers  and  Duties 

A  Regional  Land  Use  Commission  is  authorized  to  adopt  stand- 
ards, criteria,  and  decision  rules  for  the  identification  and 
regulation  of  areas  of  critical  planning  concern  and  developments 
of  regional  importance,  pursuant  to  sections  4(e)  and  4(f);  to 
nominate  and  designate  areas  of  critical  planning  concern  and  to 
adopt  regulations  for  the  control  of  such  areas  pursuant  to  sec- 
tions 6(a)  through  6(d),  inclusive;  to  determine  developments  of 
regional  importance,  to  specify  conditions  and  modifications 
necessary  for  the  control  of  such  developments,  to  permit  or 
direct  municipal  agencies  to  grant  with  or  without  conditions  or 
to  deny  permits  for  such  developments  and  to  waive  local  develop- 
ment bylaws  and  rules  to  the  extent  necessary  to  meet  salient 
regional  needs  pursuant  to  sections  7(a)  and  7(b)  and  in  accordance 
with  its  approved  rules  of  procedure;  and,  if  provided  in  its 
approved  rules  of  procedure,  to  review  and  affirm,  amend,  or  vacate 
determinations  by  municipal  agencies  relative  to  developments  of 
regional  importance  pursuant  to  section  8(a)  of  this  act. 

In  adopting  regulations  and  specifying  conditions  and  modifi- 
cations, the  Commission  may  include  any  type  of  regulation  which 
may  be  adopted  by  any  municipality,  including,  but  not  limited  to, 
those  enabled  under  the  following  General  Laws : 

(i)   chapter  forty,  section  eight  C,  the  Conservation  Commis- 
sion Act; 
(ii)   chapter  forty  A,  the  Zoning  Enabling  Act; 
(iii)   chapter  forty  C,  the  Historic  Districts  Act; 
(iv)   chapter  forty-one,  sections  eighty-one  E  through  eighty- 
one  GG,  the  Subdivision  Control  Law; 
(v)   chapter  one  hundred  eleven,  section  twenty-seven  B,  as 
it  relates  to  regional  health  boards; 
(vi)   chapter  one  hundred  thirty-one,  sections  forty  and  forty 
A,  an  Act  Relative  to  the  Protection  of  Wetlands;  and 
(vii)   chapter  forty,  section  fifteen  C,  the  Scenic  Roads  Act. 

Adoption  of  regulations  or  specification  of  conditions  and  modifi- 
cations under  the  above  General  Laws  shall  be  accomplished  by  a 
simple  majority  vote  of  the  Commission.   In  addition,  the  Commission 
may,  by  a  two-thirds  vote,  adopt  or  authorize  a  municipality  to 
adopt  any  other  type  of  regulation,  upon  its  determination  that 
such  regulation  is  essential  in  order  to  accomplish  the  purposes 
of  this  act. 

Regulations  adopted  pursuant  to  section  6(c)  or  conditions  and 
modifications  specified  pursuant  to  section  7(b)  by  the  Commission 
may  differ  from  the  otherwise  relevant  local  development  bylaws  and 
rules  in  their  scope  and  magnitude  when  said  bylaws  and  rules  are 
clearly  restrictive  of  the  purposes  of  this  act.   In  adopting 
regulations  or  specifying  conditions  and  modifications  which  would 
not  otherwise  be  permitted  or  required  by  existing  local  develop- 
ment bylaws  and  rules,  the  Commission  shall  describe  in  writing 
evidence  which  demonstrates  that  the  public  health,  safety,  or 
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welfare  would  be  endangered  or  that  irreversible  damage  would  result 
to  natural,  historical,  ecological,  scientific,  social,  economic,  or 
cultural  values  by  the  continuing  application  of  the  existing  local 
development  bylaw  or  rule  as  it  applies  to  the  specific  area  of 
critical  planning  concern  or  development  of  regional  importance 
which  the  Commission  is  considering. 

The  Commission  shall  have  all  the  powers  and  duties  of  a 
regional  planning  agency  under  Ch.  40B,  G.L.,  or  other  special  acts, 
which  are  transferred  to  the  Commission  in  the  arrangements  approved 
pursuant  to  section  4(a),  and  it  shall  have  the  authority  to  initiate 
and  update  a  comprehensive  regional  planning  program  and  its  asso- 
ciated documentation  pursuant  to  section  4(f)  if  provided  in  said 
arrangements. 

The  Commission  may  delegate  its  responsibilities  to  act  on 
permits  for  developments  of  regional  importance  to  municipal  agencies, 
and  it  may  delegate  responsibilities  to  committees  established 
within  the  Commission.   Such  agencies  or  committees  shall  have  all 
the  powers  and  duties  of  the  Commission  in  discharging  such  res- 
ponsibilities, provided  that  the  delegation  of  such  responsibilities 
shall  be  made  only  in  accordance  with  the  Commission's  approved 
rules  of  procedure  and  provided  that  the  Commission's  responsibilities 
to  adopt  rules,  regulations,  guidelines,  standards,  and  criteria  for 
the  identification  and  regulation  of  developments  of  regional  im- 
portance generally  and  for  the  designation  and  regulation  of  areas 
of  critical  planning  concern,  to  initiate  and  update  a  comprehensive 
regional  planning  program  and  its  associated  documentation,  and 
to  approve  a  budget  and  determine  municipal  assessments  shall  not 
be  so  delegated. 

All  determinations  required  of  the  Commission  or  its  delegated 
authority  under  this  act  or  under  its  approved  rules  of  procedure 
shall  be  in  writing  and  shall  include  the  reasons  therefor. 

The  Commission  may  participate  in  or  receive  funds  and 
technical  assistance  from  any  state  or  federal  programs,  especially 
as  those  programs  relate  to  environmental  protection,  including 
social  environment,  conservation,  land  use  planning,  water  and  air 
quality  control,  economic  development,  transportation,  energy,  or 
the  development  of  region-wide  public  services. 

The  Commission  may  arrange  with  any  regional  planning  agency 
for  professional  and  clerical  staff,  and  may  also  contract  for  such 
professional,  clerical,  expert,  legal,  and  other  assistance  as  may 
be  required  to  discharge  its  responsibilities.   The  Commission  may 
reimburse  its  members  and  staff  for  reasonable  expenses,  including 
meals,  travel,  and  lodging,  incurred  in  the  performance  of  their 
duties,  subject  to  the  provisions  of  section  4(d)  below,  but  members 
of  the  Commission  shall  not  receive  any  compensation  other  than  as 
aforesaid. 
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4(d).   Financial  Arrangements 

A  Regional  Land  Use  Commission  shall  be  a  public  body  corporate. 
A  Commission  may  arrange  with  one  or  more  county  governments,  in 
accordance  with  the  arrangements  for  its  establishment,  for  such 
county  governments  to  appropriate  and  pay  to  the  Commission  in  accord- 
ance with  chapter  35,  G.L.,  such  sums  as  may  be  necessary  to  defray 
the  costs  and  expenses  incurred  by  the  Commission  in  carrying  out 
the  duties  provided  for  in  this  act  and  for  such  county  governments 
to  be  repaid  such  sums  as  provided  in  said  chapter. 

A  Commission  may  alternatively  make  financial  arrangements  in 
the  following  manner.   The  Commission  shall  annually  in  the  month 
of  March  estimate  the  sums  required  to  pay  the  costs  and  expenses 
to  be  incurred  by  the  Commission  in  carrying  out  the  duties  pro- 
vided for  in  this  act  in  the  next  fiscal  year  beginning  July  first 
and  ending  June  thirtieth,  and  shall  fix  and  determine  the  propor- 
tion of  such  costs  and  expenses  to  be  paid  by  the  municipalities  in 
the  region  during  that  year.   The  Commission  shall  certify  the 
amount  so  determined  for  each  member  city  and  town  to  the  assessors 
thereof,  who  shall  include  the  sum  in  the  tax  levy  of  that  year. 
Such  apportioned  cost  shall  be  on  a  per  capita  basis  in  direct 
proportion  to  the  population  of  each  city  and  town  in  the  region, 
as  determined  in  the  most  recent  federal  census,  exclusive  of 
persons  not  residing  in  households.   Upon  order  of  the  Commission, 
the  treasurer  of  each  such  municipality  shall,  from  time  to  time, 
subject  to  the  provisions  of  section  fifty-two  and  section  fifty- 
six  of  chapter  41,  pay  to  the  treasurer  of  the  Commission  sums  not 
exceeding  the  amount  certified  by  the  Commission  as  the  municipal- 
ity's share  of  the  costs  and  expenses  of  the  Commission. 

Should  the  General  Court  or  agencies  of  the  Commonwealth  ap- 
propriate funds  for  the  Commission  and  designate  part  of  such  ap- 
propriation for  reimbursement  of  municipalities  for  their  assess- 
ments to  support  the  Commission,  such  reimbursements  shall  be  made 
in  proportion  to  the  assessments  to  be  paid  by  each  municipality 
pursuant  to  this  section  in  the  fiscal  year  during  which  the  re- 
imbursements are  to  be  distributed. 

The  Commission  may  receive  funds  or  monies  including  grants, 
bequests,  gifts,  or  contributions  made  by  any  individuals,  asso- 
ciations, corporations,  or  by  municipal,  county,  state,  or  federal 
governments.   The  Commission  may  authorize  debt  in  anticipation  of 
receipt  of  revenue,  subject  to  the  prior  approval  of  the  State  Land 
Use  Board. 

4(e).   Interim  Standards  and  Criteria 

Within  thirty  days  of  the  selection  of  all  members  to  the 
Commission  an  initial  meeting  shall  be  held  to  elect  officers  and 
to  organize  interim  activities.   Within  six  months  of  the  initial 
meeting,  the  Commission  shall,  after  proper  notice  and  public 
hearing,  and  in  accordance  with  its  approved  rules  of  procedure, 
adopt  the  following: 
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(i)   interim  standards  and  criteria,  consistent  with  section 

5(a),  which  the  Commission  proposes  to  use  in  determining 
whether  or  not  a  proposed  area  is  one  of  critical  planning 
concern  to  the  region; 

(ii)   interim  standards  and  criteria,  consistent  with  section 

5(b),  which  the  Commission  proposes  to  use  and  to  be  used 
by  municipal  authorities  in  determining  whether  or  not  a 
proposed  development  is  of  regional  importance; 
(iii)   decision  rules  to  be  used  in  evaluating  the  probable 

benefits  and  detriments  to  the  region  of  a  development 
of  regional  importance  in  terms  of  the  considerations 
listed  in  section  5(d); 

(iv)   a  statement  explaining  the  conformity  of  the  proposed 
standards  and  criteria  with  adopted  regional  goals, 
objectives,  policies,  and  plans,  if  any,  and  with  exist- 
ing and  anticipated  regional  programs. 

The  proposed  interim  standards,  criteria,  and  rules,  statement 
of  conformity,  and  any  commments  of  municipal  or  regional  public 
bodies,  private  organizations,  or  individuals  received  by  the 
Commission  shall  be  transmitted  to  the  State  Land  Use  Board 
within  forty-five  days  after  the  hearing. 

The  State  Land  Use  Board  shall  approve,  disapprove,  or,  with 
the  advice  and  consent  of  the  Commission  and  the  relevant  regional 
planning  agency  or  agencies,  if  any,  amend  and  approve  the  pro- 
posed interim  standards,  criteria,  and  rules;  provided  the  Board 
shall  not  approve  the  proposed  or  amended  standards,  criteria,  and 
rules,  unless  they  are  in  accordance  with  the  purposes  of  this  act, 
with  applicable  regional  goals,  objectives,  policies,  plans,  and 
programs,  and  officially  promulgated  state  land  use  policies  and 
plans,  if  any.   The  Board  shall  approve,  disapprove,  or  amend  and 
approve  standards,  criteria,  and  rules  submitted  to  it  within 
forty-five  days  after  their  receipt. 

If  the  Board  disapproves  the  submitted  interim  standards, 
criteria,  and  rules,  it  shall  state  its  reasons  for  so  doing,  and 
the  Commission  shall  within  a  period  of  time  specified  by  the  Board 
prepare  and  submit  revised  standards,  criteria,  and  rules,  in  the 
aforesaid  manner.   The  interim  standards,  criteria,  and  rules 
adopted  under  this  section  shall  be  amended  as  necessary  to  bring 
them  into  conformity  with  the  comprehensive  regional  planning 
program  later  adopted. 

Upon  approval  of  said  interim  standards,  criteria,  and  rules, 
the  Commission  shall  be  empowered  to  act  under  sections  6(a)  through 
6(d),  inclusive,  and  7(a)  through  8(a),  inclusive,  of  this  act, 
but  not  otherwise. 
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4(f).   Planning  Activities  and  Certification 

Within  thirty  days  of  its  initial  meeting,  the  Commission 
shall  prepare  and  submit  to  the  State  Land  Use  Board  a  written 
statement  describing  the  interrelationships  of  planning  activities 
in  the  region  and  its  regulatory  functions  specified  in  sections 
6(a)  through  6(d),  and  7(a)  through  8(a),  inclusive,  below.   If 
one  or  more  regional  planning  agencies  exists  in  the  region,  the 
Commission  shall  maintain  a  close  working  relationship  with  them 
and  they  shall  join  with  the  Commission  in  preparing  the  aforesaid 
statement,  which  shall  outline  anticipated  operating  procedures 
for  coordinating  the  activities  of  all  regional  bodies.   The  Board 
shall  review  the  statement  submitted  by  the  Commission  and,  within 
forty-five  days  of  its  receipt,  approve,  disapprove,  or  request 
amendments  to  the  proposed  interrelationships  between  activities 
or  bodies.   A  statement  not  approved  by  the  Board  shall  be  revised 
by  the  Commission  and  resubmitted. 

In  creating  regulations  for  areas  of  critical  planning  concern 
under  section  6(b)  and  in  evaluating  developments  of  regional  im- 
portance under  section  7(b),  the  Commission  shall  consider  any 
existing  regional  plans  and  related  programs.   If  a  separate 
regional  planning  agency  exists,  it  may  periodically  review  and 
comment  on  the  consistency  of  the  Commission's  activities  with  its 
goals,  policies,  plans,  and  programs. 

Within  two  years  of  the  establishment  of  the  Commission,  the 
regional  planning  agency  within  the  region,  or  if  none  exists,  the 
Commission  shall  have  in  operation  a  comprehensive  regional  planning 
program.   Documentation  of  such  program  shall  be  prepared  and  up- 
dated at  two-year  intervals,  and  be  subject  to  review  and  adoption 
as  provided  in  the  approved  rules  of  procedure  of  the  Commission. 
Documentation  shall  include  the  following: 

(i)   An  outline  of  participatory  efforts  being  made,  clarify- 
ing steps  being  taken  to  broaden  the  usual  range  of 
participants  to  include  persons  often  omitted,  such  as 
teenagers,  the  elderly,  and  minorities;  and  steps  being 
taken  to  give  participants  a  creative  rather  than  purely 
reactive  role  in  the  process, 
(ii)   A  statement  in  words,  maps,  illustrations,  or  other  media 
outlining  current  regional  policies  on  growth,  economic 
development,  land  uses,  natural  resource  conservation 
and  utilization,  housing,  fiscal  relations,  utilities, 
transportation,  and  other  public  facilities.   Such 
statement  shall  be  based  on  adequate  study  of  needs  and 
capabilities  and  shall  be  sufficiently  explicit  as  to 
form  a  basis  for  plan  evaluations  reflecting  values  of 
that  region  as  opposed  to  regions  generally* 
(iii)   A  listing  of  critical  contingencies  affecting  the  region, 
especially  those  arising  out  of  future  actions  by  state 
or  municipal  governments. 
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(iv)   A  three  to  five  year  time-ordered  development  strategy, 
including  in  a  general  way  any  proposals  being  made  for 
regulation,  land  acquisition,  capital  facilities,  and 
organizational  change,  and  identification  of  organizational 
responsibilities  for  those  actions. 

Consistent  with  the  approved  rules  of  procedure  of  the  Commis- 
sion, copies  of  the  proposed  documentation  shall  be  available  for 
public  review  during  the  six  months  prior  to  adoption  or  update  of 
the  comprehensive  regional  planning  program,  and  during  such  period, 
the  comments  of  municipal  agencies  and  the  public  shall  be  received 
and  the  proposed  planning  program  revised  as  is  appropriate. 

Within  sixty  days  of  the  adoption  or  update  of  the  comprehensive 
regional  planning  program,  the  Commission  shalj.  revise  and  supplement 
its  interim  standards,  criteria,  and  decision  rules,  if  necessary,  to 
make  them  consistent  with  said  program. 

Within  ninety  days  of  the  adoption  of  a  comprehensive  regional 
planning  program,  the  Commission  shall  apply  to  the  State  Land  Use 
Board  for  certification  of  its  regional  land  management  powers.   In 
so  doing,  the  Commission  shall  submit  the  aforesaid  documentation  of 
the  adopted  comprehensive  regional  planning  program  and  evidence 
that  Commission  activities,  including  the  revised  standards,  criteria, 
and  decision  rules  specified  above,  have  been  brought  into  conformity 
with  the  program.   The  Board  shall  review  the  submitted  materials  and 
determine  whether  or  not  these  materials  demonstrate  a  regional  land 
management  process  which  is  consistent  with  officially  promulgated 
state  land  use  policies  and  plans,  if  any,  and  with  the  intent  of 
this  act.   Within  sixty  days  of  the  submittal  date,  the  Board  shall 
indicate  its  approval  or  disapproval  of  the  land  management  process 
and  state  the  reasons  for  its  decision.   Failure  of  the  Board  to 
approve  or  disapprove  the  application  for  certification  within  60 
days  of  its  submittal  shall  be  deemed  to  constitute  approval. 

If  the  Board  disapproves  the  application,  the  Commission  shall 
have  four  months  to  revise  its  regional  land  management  process  and 
to  reapply  for  certification.   Board  review  of  the  resubmitted  ap- 
plication shall  be  given  in  the  same  manner  as  provided  for  the 
initial  application.   The  regulatory  powers  of  the  Commission  shall 
be  immediately  suspended  if  certif ication  is  not  achieved  by  a 
favorable  decision  on  the  resubmitted  application.   In  the  event 
that  certification  is  not  achieved,  the  Commission  may  reapply  for 
certification  at  any  time. 

Six  years  after  the  initial  certification  of  the  region's  land 
management  powers,  and  every  six  years  thereafter,  the  Commission 
shall  reapply  to  the  Board  for  recertif ication.   Updating  of  the 
comprehensive  regional  planning  program  and  any  corresponding 
adjustment  of  adopted  standards,  criteria,  and  decision  rules  for 
the  Commission's  regulatory  functions  under  this  act  shall  be  pre- 
requisites for  recertif ication.   Application  for  recertif ication 
shall  be  in  the  manner  provided  for  initial  certification.   Failure 
to  achieve  recertif ication  of  the  land  management  powers  within 
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seven  years  of  previous  certification  shall  suspend  the  Commission's 
regulatory  powers,  and  said  powers  shall  remain  suspended  until  such 
time  as  the  land  management  powers  are  recertified. 
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SECTION  5.   REQUIREMENTS  FOR  REGULATORY  DETERMINATIONS 

5(a).   Areas  of  Critical  Planning  Concern 

Each  Regional  Land  Use  Commission,  pursuant  to  sections  4(e) 
and  4(f),  and  the  State  Land  Use  Board,  pursuant  to  section  3(c), 
shall  adopt  standards,  criteria,  and  decision  rules  to  be  used  in 
determining  whether  a  geographic  area  of  the  Commonwealth  satisfies 
one  or  more  of  the  following  definitions  as  they  apply  to  a  par- 
ticular region  or  to  the  Commonwealth  as  a  whole. 

An  area  of  critical  planning  concern  is  one  which  is  of 
regional  or  statewide  significance  because: 

(i)   The  area  supports  a  rare  and  vulnerable  ecological  com- 
munity or  provides  a  habitat  important  to  the  survival 
of  a  particular  plant  or  animal  species;  offers  out- 
standing recreational  opportunities;  or  otherwise 
possesses  resources  of  uncommon  cultural,  historical, 
scientific,  or  aesthetic  value. 

(ii)   The  area  poses  unacceptable  risk  to  life  or  property 

because  of  severe  topography,  unsuitable  soils,  probability 
of  flooding,  or  other  natural  or  man-made  hazards, 
(iii)   The  area  is  of  importance  to  the  continued  long-range 

productivity  of  agricultural  or  forest  products  or  other 
raw  materials  required  by  the  state  or  regional  economy; 
or  has  significant  effects  on  the  quality  or  quantity  of 
the  water  supply  of  the  region  or  state. 

(iv)   The  area  is  significantly  affected  by,  or  has  significant 
impact  on,  an  existing  or  proposed  major  public  facility 
or  other  area  of  major  public  investment.   A  major  public 
facility  is  any  publicly  owned  facility  of  regional  or 
statewide  importance,  except:   a  municipal  facility 
operated  primarily  for  the  benefit  of  the  residents  of 
that  municipality;  or  a  street  or  highway  which  is  not 
recognized  as  or  maintained  as  a  part  of  the  state  or 
federal  highway  system,  and  which  primarily  serves  local 
traffic;  or  an  educational  institution  serving  primarily 
the  residents  of  a  single  municipality, 
(v)   The  area  has  been  identified  by  the  State  Land  Use  Board 
or  in  a  comprehensive  regional  planning  program  of  a 
Commission  with  certified  land  management  powers  as  having 
unusual  potential  to  serve  a  specific  regional  or  state- 
wide need  by  virtue  of  its  physical  or  locational  char- 
acteristics . 

5(b).   Developments  of  Regional  or  State  Importance 

The  Commission  shall  adopt  and  submit  for  approval  pursuant 
to  sections  4(e)  and  4(f)  standards  and  criteria  for  the  identifica- 
tion of  developments  which  are  likely  to  present  issues  significant 
to  more  than  one  municipality  in  the  region  because  of  one  or  more 
of  the  following  characteristics  of  the  developments:   their  magni- 
tude, the  magnitude  of  their  effect  on  the  surrounding  environment, 
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the  location  or  characteristics  of  their  sites,  their  importance  for 
the  achievement  of  state  or  regional  goals,  or  the  inadequacy  of 
applicable  controls  at  other  levels  of  government.   For  the  purposes 
of  this  act,  such  developments  shall  be  termed  "developments  of 
regional  importance11.   Developments  which  for  the  above  reasons  are 
likely  to  present  issues  significant  to  more  than  one  region  or  to 
the  Commonwealth  as  a  whole  shall  for  the  purposes  of  this  act  be 
termed  "developments  of  state  importance11;  and  the  State  Land  Use 
Board  shall,  pursuant  to  section  3(c),  adopt  standards  and  criteria 
for  the  identification  of  such  developments. 

5(c).   Required  Findings 

The  State  Land  Use  Board,  Regional  Land  Use  Commission,  or 
other  agency  as  provided  in  the  approved  rules  of  procedure  of  a 
Regional  Land  Use  Commission  shall,  for  the  purpose  of  this  section 
and  section  5(d),  be  termed  the  "review  authority".   Said  review 
authority  shall  approve  permit  applications  for  a  development  of 
state  or  regional  importance  if  it  makes  all  of  the  following 
findings,  but  not  otherwise: 

(i)   that  probable  benefit  from  the  proposed  development 

will  exceed  the  probable  detriment  as  evaluated  pursuant 
to  section  5(d) ; 

(ii)   that  the  proposed  development  will  not  substantially 
or  unreasonably  interfere  with  the  implementation  of 
the  comprehensive  regional  planning  program  of  a  Com- 
mission with  certified  land  management  powers; 
(iii)   that  the  proposed  development  is  consistent  with  municipal 
development  bylaws  and  rules,  or  if  it  is  inconsistent, 
the  inconsistency  is  necessary  to  meet  a  salient  regional 
need  by  enabling  a  substantial  segment  of  the  population 
of  a  larger  community  of  which  the  municipality  is  a  part 
to  secure  adequate  opportunities  for  satisfying  such  needs 
as  housing,  employment,  education,  or  recreation; 

(iv)   that  the  probable  secondary  consequences  of  the  proposed 
development,  such  as  inducing  further  development,  will 
not  substantially  or  unreasonably  conflict  with  official 
local,  regional,  or  state  planning  objectives; 
(v)   that  if  the  proposed  de /elopment  is  located  in  whole  or 

in  part  within  a  designated  area  of  critical  planning  con- 
cern, such  development  will  conform  to  the  regulations 
applicable  to  such  area  as  approved  or  adopted  by  the 
Commission  or  State  Land  Use  Board. 

5(d).   Balance  of  Benefits  and  Detriments 

In  evaluating  the  probable  benefits  and  detriments  of  a  pro- 
posed development  of  state  or  regional  importance,  the  review 
authority  shall  consider,  together  with  other  relevant  factors, 
whether,  from  a  regional  or  state  perspective: 
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(i)   development  at  the  proposed  location  is  or  is  not  essen- 
tial or  especially  appropriate  in  view  of  the  available 
alternatives  in  the  region  or  state; 
(ii)   development  in  the  manner  proposed  will  have  a  more 

favorable  or  adverse  impact  on  the  environment  in  com- 
parison to  alternative  manners  of  development; 
(iii)   the  proposed  development  will  favorably  or  adversely 
affect  other  persons  and  property,  and  if  so,  whether 
because  of  circumstances  peculiar  to  the  location  the 
effect  is  likely  to  be  greater  than  is  ordinarily  asso- 
ciated with  the  development  of  the  type  proposed; 
(iv)   the  proposed  development  will  favorably  or  adversely 
affect  the  supply  of  needed  low  and  moderate-income 
housing  for  residents  of  the  region  or  state; 
(v)   the  proposed  development  will  favorably  or  adversely 
affect  the  provision  of  municipal  services  and  the 
burden  on  taxpayers  in  making  provision  therefor; 
(vi)   the  proposed  development  will  use  efficiently  or  burden 
unduly  existing  public  facilities  or  those  which  are  to 
be  developed  within  the  succeeding  5  years; 
(vii)   the  proposed  development  will  aid  or  interfere  with  the 
ability  of  a  municipality  to  achieve  the  objectives  set 
forth  in  municipal  policies,  plans,  or  programs  officially 
adopted  by  the  local  chief  executive,  legislature,  or 
planning  board;  and 
(viii)   the  proposed  development  will  further  or  contravene 

official  state  or  regional  land  development  objectives 
and  policies,, 

The  Regional  Land  Use  Commission  and  the  State  Land  Use  Board 
shall  adopt  decision  rules  to  facilitate  and  clarify  determinations 
relative  to  the  above  considerations,  as  required  in  sections  3(c), 
4(e),  and  4(f)  of  this  act.   Such  decision  rules  shall  be  formulated 
to  allow  the  consideration  of  benefits  and  detriments,  including 
those  which  are  indirect,  intangible,  or  not  readily  quantifiable. 
Whenever  a  review  authority  is  required  to  evaluate  whether  the 
probable  benefit  from  a  proposed  development  of  state  or  regional 
importance  will  exceed  the  probable  detriment,  it  shall  prepare  a 
written  opinion  setting  forth  the  grounds  for  its  findings  and 
making  reference  to  appropriate  decision  rules. 

State  and  regional  agencies  of  the  Commonwealth  shall  provide 
such  information  as  may  be  required  by  the  review  authority  in 
making  determinations  relative  to  the  considerations  listed  above. 
The  developer  may  be  required  to  submit  any  materials  or  information 
reasonably  necessary  for  the  review  authority  to  make  said  deter- 
minations . 
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SECTION  6.   AREAS  OF  CRITICAL  PLANNING  CONCERN 

6(a),   Nomination  and  Designation 

The  Commission  may,  after  proper  notice  and  public  hearing, 
designate  specific  geographical  areas  of  the  region  as  areas  of 
critical  planning  concern.   The  designation  of  such  areas  shall 
be  made  only  in  accordance  with  the  applicable  standards  and 
criteria  for  areas  of  critical  planning  concern  established  pur- 
suant to  sections  4(e),  4(f),  or  3(c),  and  in  accordance  with  the 
Commission's  approved  rules  of  procedure.   The  Commission  may 
amend  or  rescind  the  designation  of  an  area  in  the  manner  provided 
for  designation. 

Nomination  of  areas  for  designation  as  areas  of  critical 
planning  concern  shall  be  submitted  and  reviewed  as  provided  in 
the  Commission's  approved  rules  of  procedure.   The  Commission  shall 
accept  or  reject  such  nominations  for  consideration  for  designation 
within  forty-five  days  of  the  receipt  of  a  nomination.   The  accep- 
tance of  a  nomination  for  consideration  for  designation  shall  be 
accompanied  by  a  general  statement  of  purpose,  describing  the 
reasons  for  acceptance  of  the  nomination .   Nominations  which  are 
not  accepted  for  consideration  shall  be  returned  to  their  sponsors 
within  forty-five  days  of  submission  with  a  written  explanation 
of  the  Commission's  reasons  for  not  accepting  the  nomination. 
The  Commission  may  consolidate  nominations  which  pertain  to  the 
same  type  of  geographical  area  or  to  areas  which  are  contiguous, 
or  it  may  amend  a  nomination. 

Nominations  accepted  for  consideration  for  designation  which 
do  not  receive  designation  from  the  Commission  within  sixty  days 
of  acceptance  shall  be  returned  to  their  sponsors  with  a  written 
explanation  of  the  Commission's  reasons  for  not  making  the  designa- 
tion.  Such  nominations  and  nominations  not  accepted  may  be  re- 
considered for  designation  only  as  provided  in  the  Commission's 
approved  rules  of  procedure. 

In  its  decision  to  approve  or  disapprove  designation  of  an 
area,  the  Commission  shall  specify  why  the  area  is  or  is  not  of 
critical  concern  to  the  region  or  the  Commonwealth,  specifically 
addressing  its  uniqueness  or  rarity  the  nature  of  its  value  and 
the  magnitude  of  the  loss  or  hazard  that  would  be  incurred  if  in- 
compatible development  of  the  area  were  to  occur;  the  extent  to 
which  such  loss  or  hazard  would  be  irreversible;  the  likelihood 
or  imminence  of  incompatible  development  of  the  area  if  not  des- 
ignated; and  the  advantages  to  be  gained  from  multi-jurisdictional 
guidance  of  the  development  of  the  area.   If  the  Commission  decides 
to  designate  such  an  area,  it  shall  also  specify  guidelines  for  the 
area's  development.   Said  guidelines  shall  describe  generalized 
performance  standards  for  development  compatible  with  the  purposes 
of  designation  of  the  area  and  with  the  health,  safety,  and  welfare 
of  the  residents  of  the  region  or  the  state,  but  which  can  be  met 
without  unreasonably  disrupting  local  economies,  causing  undue 
fiscal  burdens  for  any  municipality,  or  unnecessarily  precluding 
development  of  local,  regional,  or  state  benefit. 
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6(b),   Regulation  of  Areas  of  Critical  Planning  Concern 

No  municipality  shall  grant  a  development  permit  applicable 
within  an  area  of  critical  planning  concern  except  in  accordance 
with  regulations  adopted  pursuant  to  section  6(c),  or  as  provided 
in  this  sectionc 

In  applying  for  a  permit  for  development  within  an  area  of 
critical  planning  concern,  the  burden  of  proof  of  compliance  with 
such  regulations  shall  be  on  the  applicant. 

The  acceptance  of  a  nomination  for  designation  of  an  area  of 
critical  planning  concern  shall  suspend  the  power  of  a  municipality 
to  grant  development  permits  applicable  within  the  area;  provided, 
however,  that  until  regulations  for  the  area  have  become  effective 
or  until  a  nomination  has  been  rejected  by  the  Commission,  a  muni- 
cipality may  grant  development  permits  applicable  within  the  area 
only  if: 

(i)   the  type  of  proposed  construction,  improvement,  preserva- 
tion, or  alteration  is  specifically  permitted  in  the 
guidelines  for  development  contained  in  the  designation 
of  such  area,  or  is  essential  to  protect  the  health, 
safety,  or  welfare  because  of  an  existing  emergency 
certified  by  the  Commission;  and 
(ii)   a  development  bylaw  or  rule  has  been  in  effect  immediately 
prior  to  the  designation  of  such  area  and  development  per- 
mits would  have  been  granted  under  such  bylaw  or  rules;  and 
(iii)   a  copy  of  the  permit  application  is  transmitted  by  the 

municipality  to  the  Commission.   No  permit  shall  be  granted 
unless  the  Commission  either  determines  that  paragraphs 
(i)  and  (ii)  above  are  complied  with  or  allows  thirty  days 
to  lapse  from  date  of  transmittal  without  action. 

6(c).   Adoption  of  Regulations 

After  designation  of  an  area  of  critical  planning  concern,  a 
municipality  whose  boundaries  include  all  or  part  of  the  area  may 
adopt  regulations  in  accordance  with  the  guidelines  for  development 
of  the  area  as  set  forth  in  the  designation.   In  adopting  such 
regulations,  each  municipality  shalJ  have  all  the  powers  it  other- 
wise has  under  the  General  Laws  or  authorized  by  the  Commission  or 
State  Land  Use  Board.   A  copy  of  regulations  so  adopted  shall  be 
transmitted  to  the  Commission  within  thirty  days  of  adoption.   The 
Commission  shall,  after  proper  notice  and  public  hearing,  determine 
whether  the  regulations  adopted  by  a  municipality  comply  with  the 
general  guidelines  for  development  of  the  area  specified  in  the 
Commission's  designation  of  the  area,  and  if  it  finds  in  the  affirm- 
ative, the  Commission  shall  approve  said  regulations.   The  Commission 
shall  have  sixty  days  from  receipt  to  approve  or  disapprove  regula- 
tions transmitted  to  it  by  a  municipality.   Failure  of  the  Commission 
to  act  on  said  regulations  within  such  time  shall  be  deemed  to  con- 
stitute approval.   When  two  or  more  municipalities  may,  pursuant 
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to  this  act,  adopt  regulations  for  portions  of  a  single  area,  the 
Commission  shall  encourage  such  municipalities  to  adopt  compatible 
regulations . 

If  a  municipality  whose  boundaries  include  all  or  part  of  the 
designated  area  fails  to  submit  regulations  which  comply  with  the 
guidelines  for  the  development  of  the  area  within  six  months  after 
the  designation,  the  Commission,  after  proper  notice  and  public 
hearing,  shall  adopt  regulations  applicable  to  such  municipality's 
portion  of  the  area.   Such  regulations  shall  specify  the  extent  to 
which  they  shall  supersede  the  otherwise  applicable  local  develop- 
ment bylaws  and  rules  or  shall  be  supplementary  thereto.   All 
regulations  so  adopted  shall  be  incorporated,  without  regard  to 
the  provisions  of  section  thirty-two  of  chapter  forty  of  the 
General  Laws,  by  the  municipality  into  official  municipal  bylaws, 
regulations,  and  maps. 

Within  fifteen  days  of  their  adoption  by  the  Commission, 
written  notice  of  the  Commission's  action  and  copies  of  the  adopted 
regulations  shall  be  transmitted  by  certified  mail  to  the  clerks  of 
all  municipalities  in  which  the  regulations  will  be  applicable  and 
to  all  municipal  development  permit  granting  authorities  affected 
by  these  regulations.   Regulations  adopted  by  the  Commission  shall 
become  effective  in  a  municipality  upon  transmittal.   Such  regula- 
tions shall  be  reproduced  with  other  official  municipal  bylaws, 
regulations,  and  maps,  and  shall  be  administered  by  the  municipality 
as  part  of  its  development  bylaws  and  rules.   If  such  regulations 
require  enforcement  by  an  administrative  office  or  body  which  has 
not  been  constituted  by  a  municipality,  the  chief  executive  of  the 
municipality  shall  enforce  said  regulations. 

A  municipality  may  at  any  time  revise  or  adopt  alternatives  to 
the  regulations  approved  or  promulgated  by  the  Commission  and  may 
submit  such  regulations  to  the  Commission  for  approval  in  the  manner 
provided  for  submission  and  approval  in  the  first  paragraph  of  this 
section.   The  Commission  may  also  amend  or  rescind  regulations 
adopted  by  itself  in  the  manner  provided  for  adoption. 

6(d).   Termination  of  Designations 

If  the  Commission  has  not  approved  or  adopted  regulations 
applicable  to  the  entirety  of  an  area  within  twelve  months  after 
designation  of  such  area,  the  designation  shall  be  terminated  and 
no  part  of  the  same  area  formerly  designated  shall  be  again  des- 
ignated as  an  area  of  critical  planning  concern  for  a  period  of  two 
years  from  the  date  of  termination.   However,  the  Commission  may, 
by  two-thirds  vote,  extend  the  interval  for  adopting  regulations 
to  18  months.   Notice  of  such  termination  shall  be  given  in  the  same 
manner  as  provided  for  designation. 
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6(e).   Designation  and  Regulation  in  the  Absence  of  a  Commission 

In  the  absence  of  a  Regional  Land  Use  Commission  duly  author- 
ized to  act  pursuant  to  sections  6(a)  through  6(d),  inclusive,  of 
this  act,  the  State  Land  Use  Board  may  act  pursuant  to  said  sections 
in  place  of  the  Regional  Land  Use  Commission  therein  specified,  to 
designate  and  regulate  areas  of  critical  planning  concern  to  the 
state c   In  acting  pursuant  to  section  6(a),  the  Board  shall  receive 
nominations  for  consideration  for  designation  of  areas  of  critical 
planning  concern  from  the  board  of  selectmen,  city  council,  con- 
servation commission,  or  planning  board  of  any  municipality,  from 
any  Regional  Land  Use  Commission  or  regional  planning  agency,  from 
any  state  agency  of  the  Commonwealth,  or  upon  petition  of  50  regis- 
tered voters  from  any  municipality  or  500  registered  voters  from 
throughout  the  Commonwealth,  or  it  may  nominate  areas  on  its  own 
initiative.   Majority  vote  of  the  Board  shall  be  required  to  accept 
a  nomination  for  consideration  or  to  designate  an  area  of  critical 
planning  concern.   Areas  for  which  nominations  are  not  accepted  by 
the  Board  or  which  are  accepted  for  consideration  but  are  not  des- 
ignated shall  not  be  reconsidered  within  one  year  except  by  a  two- 
thirds  vote  of  the  Board. 
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SECTION  7.   DEVELOPMENTS  OF  REGIONAL  OR  STATE  IMPORTANCE 

7(a),   Determination  of  Regional  or  State  Importance 

The  governmental  agency  within  each  municipality  which  has 
responsibility  for  issuing  a  development  permit,  or  when  multiple 
permits  are  required,  the  local  planning  board  or  chief  executive 
in  the  absence  of  a  planning  board,  shall  in  accordance  with 
applicable  standards  and  criteria  adopted  and  approved  pursuant 
to  section  3(c),  determine  whether  or  not  a  proposed  development, 
for  which  application  for  a  development  permit  has  been  received, 
is  potentially  of  state  importance.   In  a  region  where  a  Regional 
Land  Use  Commission  has  been  established  and  standards  and  cri- 
teria have  been  approved  pursuant  to  sections  4(e)  and  4(f),  the 
aforesaid  municipal  agency  shall,  if  it  finds  a  development  not 
to  be  potentially  of  state  importance,  determine  in  accordance 
with  said  standards  and  criteria  whether  or  not  such  development 
is  potentially  of  regional  importance. 

Upon  determination  that  a  proposed  development  is  potentially 
of  state  importance,  said  municipal  agency  shall  refer  the  applica- 
tion for  the  development  permit  to  the  State  Land  Use  Board.   If 
said  agency  determines  that  a  proposed  development  is  potentially 
of  regional  but  not  state  importance,  it  shall  act  as  provided  in 
the  approved  rules  of  procedure  of  said  Commission. 

The  State  Land  Use  Board  shall  also  review  any  pending 
development  permit  application  referred  to  it  by  the  board  of 
selectmen  or  city  council  or  planning  board  of  any  municipality 
potentially  affected  by  the  development  or  by  any  Regional  Land 
Use  Commission  or  regional  planning  agency,  or  of  which  review 
is  requested  by  petition  to  the  Board  of  two  hundred  fifty 
registered  voters  from  any  one  municipality.   In  addition,  the 
Board  may,  by  two-thirds  vote,  require  a  review  of  any  pending 
application  for  a  development  permit  for  a  development  which  it 
deems  to  be  of  possible  state  importance  but  which  review  has  not 
been  referred  or  requested  as  herein  specified.   Review  of  any 
pending  application  for  a  development  permit  for  a  development 
potentially  of  regional,  but  not  state,  importance  may  be  referred, 
requested  or  initiated  in  accordarce  with  approved  rules  of  pro- 
cedure of  the  Commission  with  jurisdiction. 

Within  30  days  of  receiving  a  proper  referral  or  request  for 
review  or  deciding  to  initiate  review  of  an  application  for  develop- 
ment permit,  the  Board  shall,  consistent  with  its  adopted  standards 
and  criteria,  determine  whether  or  not  the  proposed  development  is 
of  state  importance.   The  Board  shall  forthwith  transmit  by 
certified  mail  to  the  applicant  and  all  parties  requesting  review, 
notice  of  its  determination  and  a  written  explanation  of  the  reasons 
therefor. 
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Failure  to  provide  such  notice  within  thirty  days  shall  be 
deemed  a  determination  that  the  development  in  question  is  not  of 
state  importance.   Determination  of  whether  a  development  not  re- 
viewed by  the  State  Land  Use  Board  is  of  regional  importance  shall 
be  made  only  in  accordance  with  the  approved  rules  of  procedure 
of  the  Commission  with  jurisdiction  and  with  the  applicable  stand- 
ards and  criteria  approved  pursuant  to  sections  4(e)  and  4(f). 

7(b),   Regulation  of  Developments 

Municipal  agencies  shall  grant  development  permits  for  a 
development  which  has  been  determined  to  be  of  state  importance 
pursuant  to  section  7(a)  if  so  directed  by  the  State  Land  Use 
Board,  but  not  otherwise.   Municipal  agencies  in  a  region  which 
has  established  a  Regional  Land  Use  Commission  shall  grant  permits 
for  developments  determined,  pursuant  to  section  7(a),  to  be  of 
regional,  but  not  state,  importance  only  in  accordance  with  the 
provisions  of  the  approved  rules  of  procedure  of  such  Commission. 

If  the  State  Land  Use  Board  determines  that  a  proposed 
development  is  of  state  importance,  it  shall,  simultaneous  with 
notice  of  its  determination  as  provided  in  section  7(a),  request 
from  the  applicant  and  the  applicable  municipal  agencies,  any 
information  it  deems  necessary  to  make  a  determination  under  this 
section.   The  Board  shall  review  all  applications  for  development 
permits  for  a  development  of  state  importance  and  shall  direct  the 
applicable  municipal  agencies  to  issue  permits  for  such  development 
if  after  proper  notice  and  public  hearing  the  Board  finds  that  the 
development  meets  the  standards  specified  in  section  5(c),  but  not 
otherwise.   The  Board  shall  approve,  amend,  or  disapprove  applica- 
tions for  such  development  and  notify  the  applicable  municipal 
agencies  of  its  decision  within  forty-five  days  after  transmitting 
notice  that  the  development  is  of  state  importance  or  within  a 
longer  interval  agreed  to  in  writing  by  the  applicant.   The  Board, 
in  approving,  amending,  or  disapproving  applications,  shall  state 
in  writing  its  decision  and  the  reasons  therefor.   In  directing 
the  issuance  of  permits  for  a  development  of  state  importance, 
the  Board  may  specify  conditions  to  be  met  by  said  development  for 
the  purpose  of  minimizing  economic,  social,  or  environmental  damage. 
Applications  for  development  perm4 ts  for  developments  of  regional, 
but  not  state,  importance  shall  be  reviewed  in  accordance  with  the 
approved  rules  of  procedure  of  the  applicable  Commission  and  such 
applications  shall  be  approved  if  the  development  meets  the  standards 
specified  in  section  5(c),  but  not  otherwise. 

Municipal  agencies  shall  grant  development  permits  for  develop- 
ments under  this  section  only  if  consistent  with  local  development 
bylaws  and  rules  unless  at  the  time  of  authorizing  development  per- 
mits the  Board,  or  Commission,  or  its  delegated  agency,  makes  a 
determination  that  waiving  such  development  bylaws  and  rules  is 
necessary  in  whole  or  in  part  in  order  to  meet  a  salient  state  or 
regional  need  by  enabling  a  substantial  segment  of  the  population 
of  a  larger  community  of  which  the  municipality  is  a  part  to  secure 
adequate  opportunities  for  satisfying  needs  such  as  housing,  employ- 
ment, education,  or  recreation. 
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A  municipal  agency  may  specify  conditions  to  bring  the 
development  into  compliance  with  local  development  bylaws  and  rules 
to  the  extent  not  inconsistent  with  the  aforesaid  determination  of 
necessity.   After  any  such  conditions  have  been  attached,  the 
developer  may  appeal  to  the  Commission  or  Board,  whichever  is 
applicable,  for  modification  of  the  local  agency's  actions  if  he 
feels  the  specification  of  such  conditions  unreasonably  restricts 
the  execution  of  the  development.   The  Commission  or  Board  shall 
approve,  amend,  or  disapprove  the  attached  conditions  of  the 
municipal  agency  within  forty-five  days  of  the  developer's  appeal, 
based  upon  consistency  with  the  aforesaid  determination  of  necessity 

An  application  for  a  comprehensive  permit  for  a  low  or  moderate 
income  housing  development  under  sections  twenty  through  twenty- 
three  of  chapter  40B  of  the  General  Laws  may  be  submitted  directly 
to  the  Commission,  if  any,  in  lieu  of  submission  to  the  local  board 
of  appeals  if  the  applicant  deems  the  proposed  development  to  be  of 
regional  importance  or  to  the  State  Land  Use  Board  if  the  applicant 
deems  the  proposed  development  to  be  of  state  importance.   The  Com- 
mission or  Board  shall  determine  whether  such  development  is  of 
state  or  regional  importance  and  shall  act  on  said  application  in 
the  same  manner  as  provided  for  other  development  permit  applica- 
tions under  section  7(a)  and  this  section.   Either  the  applicant 
or  the  chief  executive  of  the  municipality  in  which  the  development 
is  located  may  appeal  the  decision  of  the  Commission  or  Board  to 
the  Housing  Appeals  Committee  within  the  Department  of  Community 
Affairs,  in  the  manner  provided  for  in  section  twenty-two  of 
chapter  40B  of  the  General  Laws. 

In  acting  on  developments  of  state  or  regional  importance 
involving  lands  for  which  Notice  of  Intent  is  required  under 
section  40  of  ch.  131,  G.L.,  the  Commission,  if  any,  or  Board, 
whichever  is  applicable,  shall  have  and  discharge  all  the  duties 
and  powers  of  a  local  conservation  commission,  and  shall  act  in 
stead  of  such  conservation  commission,,   Simultaneous  hearings  and 
considerations  under  this  act  and  under  sec.  40,  ch.  131,  G.L., 
may  be  conducted.   Appeals  to  the  Department  of  Natural  Resources 
may  be  made  as  provided  in  sec.  40,  ch.  131,  G.L.,  except  that 
a  local  conservation  commission  may  also  appeal  a  determination 
by  the  Regional  Land  Use  Commission  or  State  Land  Use  Board. 
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SECTION  8.   APPEALS  OF  DETERMINATIONS 

8(a).   Appeal  to  Regional  Land  Use  Commission 

Decisions  made  pursuant  to  sections  7(a)  and  7(b)  of  this  act 
by  municipal  agencies  acting  in  lieu  of  a  Regional  Land  Use  Commis- 
sion as  provided  in  the  approved  rules  of  procedure  of  such  Commis- 
sion may  be  appealed  to  the  Commission  by  any  party  aggrieved  there- 
by, provided  such  appeal  shall  be  filed  with  the  Commission  within 
30  days  of  the  decision  in  question. 

The  Commission  may  on  its  own  initiative  order  review  of  such 
decisions  within  thirty  days  of  the  decision  in  question.   The  dis- 
position of  appeals  and  the  review  of  local  decisions  shall  be  made 
in  accordance  with  the  approved  rules  of  procedure  of  the  Commission. 
Such  rules  of  procedure  notwithstanding,  a  Commission  shall  not  de- 
cline to  hear  an  appeal  taken  under  this  section  by  the  chief  exe- 
cutive of  a  municipality  or  by  a  regional  planning  agency,  and  the 
Commission  shall  render  its  decision  on  the  matter  in  question 
within  45  days  of  the  filing  of  appeal  or  initiation  by  the  Commis- 
sion of  review  unless  a  longer  interval  is  agreed  to  in  writing  by 
the  developer.   The  Commission  shall  make  such  decision  only  after 
proper  notice  and  public  hearing  and  only  in  accordance  with  section 
5(c)  of  this  act.   The  Commission  shall  review  the  pertinent  facts 
of  the  case  de  novo,  and  shall  either  affirm,  amend,  or  vacate  the 
local  decisions  in  question,  and  it  shall  in  its  decision  dispose 
of  all  pending  applications  for  local  development  permits  for  the 
development  involved  in  the  manner  provided  in  section  7(b)  of  this 
act . 

8(b).   Appeal  to  State  Land  Use  Board 

Decisions  of  a  Regional  Land  Use  Commission  made  under  sections 
6(a)  through  6(d),  inclusive,  of  this  act  may  be  appealed  to  the 
State  Land  Use  Board  if  such  decisions  involve  areas  of  critical 
planning  concern  to  the  state  as  defined  in  section  5(a).   Appeal 
of  such  decisions  may  be  taken  by  any  municipal  chief  executive  or 
other  municipal  board  or  authority,  by  any  regional  planning  agency 
or  Regional  Land  Use  Commission,  by  any  state  agency  of  the  Common- 
wealth, by  the  sponsors  of  the  nomination  for  designation  of  the 
area  in  question  as  an  area  of  critical  planning  concern,  or  by 
any  other  aggrieved  party,  provided  that  appeal  shall  be  filed  with 
the  Board  within  30  days  of  the  decision  in  question.   The  Board  on 
its  own  initiative  may,  within  30  days  and  by  a  two-thirds  vote, 
but  not  otherwise,  decide  to  review  any  such  decisions. 

Decisions  of  municipal  agencies  involving  developments  poten- 
tially of  state  importance  may  be  appealed  to  the  State  Land  Use 
Board  by  the  chief  executive  of  a  municipality,  by  a  regional  plan- 
ning agency  or  Regional  Land  Use  Commission,  by  a  state  agency  of  the 
Commonwealth,  or  by  any  other  aggriaved  party,  provided  such  appeal 
is  filed  within  30  days  of  such  decision.   The  Board  on  its  own  ini- 
tiative may,  within  30  days  and  by  a  two-thirds  vote,  but  not  other- 
wise, decide  to  review  any  such  decision. 
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The  Board  shall,  within  thirty  days  of  the  filing  or  referral 
of  an  appeal,  determine,  consistent  with  the  standards  and  criteria 
adopted  pursuant  to  section  3(c),  whether  an  area  of  critical  plan- 
ning concern  to  the  state  or  a  development  of  state  importance  is 
involved.   The  Board  shall,  consistent  with  its  determination, 
either  give  proper  notice  of  a  public  hearing  to  consider  the  appeal 
or  review,  or  it  shall  forthwith  refer  the  appeal  or  review  to  a 
Regional  Land  Use  Commission  or  return  the  appeal  to  its  sponsor. 
The  Board  shall  state  in  writing  the  reasons  for  its  determination. 

If  the  Board  agrees  to  review  a  decision,  it  shall,  after 
proper  notice  and  public  hearing,  review  the  pertinent  facts  of 
the  case  de  novo  and  shall  affirm,  amend,  or  vacate  said  decision 
or  remand  the  case  to  the  appropriate  authority  with  directions 
for  further  action  and  shall  state  in  writing  its  decision  with 
the  reasons  therefor  within  sixty  days  of  the  filing  of  appeal  or 
initiation  of  review. 

In  reviewing  decisions  involving  areas  of  critical  planning 
concern  to  the  state,  the  Board  may  exercise  any  of  the  powers  of 
the  Regional  Land  Use  Commission  under  sections  6(a)  through  6(d), 
inclusive,  and  shall  discharge  or  cause  to  be  discharged  all  of  the 
duties  of  the  Commission  under  said  sections.   In  reviewing  deci- 
sions involving  developments  of  state  importance,  the  Board  shall 
make  its  determination  only  in  accordance  with  section  5(c)  of  this 
act  and  shall  in  its  decision  dispose  of  all  pending  applications 
for  development  permits  for  the  development  involved  in  the  manner 
provided  in  section  7(b)  of  this  act. 

8(c).   Other  Appeals 

Local  determinations  made  pursuant  to  regulations  or  bylaws 
applicable  to  designated  areas  of  critical  planning  concern  and 
adopted  or  approved  pursuant  to  section  6(c)  may  be  appealed  as 
provided  in  the  statute  enabling  a  municipality  to  adopt  or  admin- 
ister such  regulation  or  bylaw.   Further,  the  Regional  Land  Use 
Commission  and  the  State  Land  Use  Board  may  also  seek  administrative 
or  judicial  relief  under  any  such  statute. 

8(d).   Judicial  Review 

Any  party  aggrieved  by  a  determination  of  a  Commission  or  the 
Board,  whether  or  not  previously  a  party  to  the  proceeding  and  in- 
cluding any  municipal  chief  executive  or  officer  of  a  municipal, 
regional,  or  state  agency,  may  appeal  to  the  superior  court  in 
which  the  land  area  or  development  in  question  is  principally 
located,  provided  that  administrative  relief  under  section  8(a)  or 
8(b)  of  this  act  shall  have  been  exhausted  and  further  provided 
that  said  appeal  shall  be  taken  within  thirty  days  of  the  deter- 
mination in  question  or  the  exhaustion  of  administrative  relief, 
whichever  is  later. 
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The  court  shall  hear  all  pertinent  evidence  and  shall  annul  the 
determination  of  the  Board  or  Commission  and  any  orders  pursuant 
thereto  if  it  finds  said  determination  to  be  unsupported  by  the 
evidence  or  to  exceed  the  authority  of  the  Board  or  Commission,  or 
it  may^remand  the  case  for  further  action  by  the  Board  or  Commission, 
or  it  may  make  other  such  decree  as  is  just  and  equitable,, 

Costs  of  the  appeal  shall  not  be  allowed  against  the  Commis- 
sion or  Board  unless  it  shall  appear  to  the  court  that  the  Commis- 
sion or  Board  acted  with  gross  negligence,  in  bad  faith,  or  with 
malice  in  the  matter  from  which  the  appeal  was  taken,.   Costs  of 
such  appeal  shall  not  be  allowed  against  the  appellant  from  such 
determination  of  the  Commission  or  Board  unless  it  shall  appear 
to  the  court  that  the  appellant  acted  in  bad  faith  or  with  malice 
in  making  the  appeal  to  the  court. 
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SECTION  9.   DEFINITIONS 

The  following  words,  wherever  Used  in  this  act  shall,  unless 
a  different  meaning  clearly  appeals  from  the  context,  have  the 
following  definitions: 

"Agency"  means  any  department,  commission,  agency,  authority, 
or  other  instrumentality  of  the  Commonwealth,*  any  municipality  or 
department,  board,  commission,  agency  or  instrumentality  thereof; 
or  any  special  district,  authority,  or  other  government  entity. 

"Approved  rules  of  procedure"  shall  mean  the  rules  of  pro- 
cedure of  a  Regional  Land  Use  Commission  approved  pursuant  to 
section  4(a)  of  this  act  or  revised  and  approved  in  accordance 
with  section  4(b)  of  this  act. 

"Area  of  critical  planning  concern"  shall  mean  an  area  which, 
because  of  certain  special  characteristics  as  specified  in  section 
5(a)  of  this  act,  is  deemed  to  be  of  such  importance  to  a  region  or 
to  the  Commonwealth  as  a  whole  that  there  is  need  for  multi-juris- 
dictional  management  of  the  use  of  its  land. 

"Board"  shall  mean  the  State  Land  Use  Board. 

"Commission"  shall  mean  a  Regional  Land  Use  Commission. 

"Comprehensive  regional  planning  program"  shall  mean  a  pro- 
gram of  goals,  policies,  plans,  and  strategies  adopted  or  updated 
pursuant  to  section  4(f)  of  this  act. 
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Developer"  means  the  person  applying  for  a  development  permit. 
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'Development"  means  any  building,  mining,  dredging,  filling, 
excavation,  or  drilling  operation;  or  any  material  change  in  the 
use  or  appearance  of  any  structure  or  in  the  land  itself,  or  the 
dividing  of  land  into  parcels;  or  a  change  in  the  intensity  of  use 
of  land,  such  as  an  increase  in  the  number  of  dwelling  units  in  a 
structure,  or  on  the  land;  or  alteration  of  a  river,  stream,  lake, 
pond,  or  canal;  or  demolition  of  a  structure;  or  the  clearing  of 
land  as  an  adjunct  of  construction;  or  the  deposit  of  refuse,  solid 
or  liquid  waste  or  fill  on  a  parcel  of  land;  except,  however,  that 
no  such  activity  undertaken  by  the  Commonwealth  or  its  agencies 
shall  be  deemed  a  development  for  the  purposes  of  this  act. 

i 

"Development  bylaws  and  rules"  means  any  bylaw,  rule  or  code 
adopted  by  a  municipality  for  the  control  or  regulation  of  activities 
related  to  construction,  improvement,  or  alteration  made  to  build- 
ings or  land  within  the  boundaries  of  said  municipality. 

"Development  permit"  means  any  permit,  license,  authority  or 
permission  required  from  a  municipal  agency  prior  to  the  commence- 
ment of  construction,  improvement,  or  alteration  made  to  structures 
or  land. 
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"Development  of  regional  importance"  shall  mean  a  development 
which,  because  of  its  magnitude,  the  magnitude  of  its  effect  on  the 
surrounding  environment,  the  location  or  characteristics  of  its 
site,  its  importance  for  the  achievement  of  state  or  regional  goals, 
or  the  inadequacy  of  applicable  controls  at  other  levels  of  govern- 
ment, is  likely  to  present  issues  significant  to  more  than  one 
municipality  in  a  region. 

"Development  of  state  importance"  shall  mean  a  development 
which,  because  of  its  magnitude,  the  magnitude  of  its  effect  on 
the  surrounding  environment,  the  location  or  characteristics  of 
its  site,  its  importance  for  the  achievement  of  state  or  regional 
goals,  or  the  inadequacy  of  applicable  controls  at  other  levels  of 
government,  is  likely  to  present  issues  significant  to  municipalities 
in  more  than  one  region  or  to  the  Commonwealth  as  a  whole. 

"Person"  means  an  individual,  corporation,  governmental  agency, 
business  trust,  estate,  trust,  partnership,  association;  two  or  more 
persons  having  a  joint  or  common  interest;  or  any  legal  entity. 

"Proper  notice"  in  reference  to  a  public  hearing  on  actions 
of  the  Board  or  a  Commission  under  this  act  shall  mean  notice  in 
accordance  with  section  two  of  chapter  thirty  A,  G.L.,  and  the 
following  provisions.   In  the  case  of  generally  applicable  stand- 
ards, criteria,  regulations,  plans,  and  statements  of  policy,  it 
shall  consist  of  notice  published  in  a  newspaper  of  general  circula- 
tion in  all  municipalities  directly  affected  thereby  and  notice  by 
certified  mail  to  the  chief  executive  and  planning  board  of  each 
such  municipality.   In  the  case  of  determinations  relative  to 
specific  areas  of  critical  planning  concern  to  the  state  or 
region  or  developments  of  state  or  regional  importance,  it  shall 
consist  of  published  notice,  direct  notice  to  the  chief  executive 
and  planning  board  of  each  municipality  in  which  any  part  of  such 
area  or  development  is  to  be  located  and  each  municipality  abutting 
such  municipality,  direct  notice  to  the  developer  of  such  develop- 
ment or  to  each  owner  of  land  in  a  nominated  or  designated  area  of 
critical  planning  concern,  and  direct  notice  to  other  persons 
deemed  by  the  Board  or  Commission  to  be  directly  affected  by  a 
proposed  development  of  state  or  regional  importance  or  the  nomina- 
tion or  designation  of  an  area  of  critical  planning  concern.   Pub- 
lished notice  shall  appear  in  each  of  two  consecutive  weeks  prior 
to  the  hearing,  and  the  first  publication  of  notice  shall  occur  not 
less  than  fourteen  days  prior  to  the  hearing.   Published  notice 
shall  be  made  in  a  newspaper  or  newspapers  in  general  circulation 
in  each  municipality  in  which  any  part  of  an  area  of  critical 
planning  concern  or  a  development  of  state  or  regional  importance 
is  to  be  located  and  throughout  the  region.   In  the  case  of  areas  of 
critical  planning  concern  to  the  state  or  developments  of  state 
importance,  published  notice  shall  also  be  made  in  a  newspaper  or 
newspapers  of  general  circulation  in  any  other  regions  deemed  by 
the  Board  to  be  affected  by  its  determination.   Direct  notice 
shall  be  sent  by  the  Board  or  Commission  by  certified  mail  (postage 
prepaid)  not  less  than  fourteen  days  prior  to  the  hearing.   For 
the  purpose  of  such  notice,  owners  of  land  shall  be  identified 

from  the  most  recent  local  tax  lists. 
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"Region"  shall  mean  an  aggregation  of  cities  and  towns  under 
the  jurisdiction  of  a  Regional  Land  Use  Commission  or  a  regional 
planning  district  formed  in  accordance  with  chapter  40B,  G.L.,  and 
other  special  acts. 

"Regional  planning  agency"  shall  mean  an  agency  created  under 
chapter  40B,  G.L.,  and  other  special  acts, 

"Structure"  means  a  building  or  any  construction  or  installa- 
tion, whether  fixed  or  portable,  the  use  of  which  requires  a  loca- 
tion on  a  parcel  of  land.   It  includes  a  movable  structure  while  it 
is  located  on  land  which  can  be  used  for  housing,  business,  com- 
mercial, agricultural,  or  office  purposes  either  temporarily  or 
permanently.   Structure  also  includes  fences,  billboards,  swimming 
pools,  poles,  pipelines,  transmission  lines,  tracks,  and  signs. 
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SECTION  10.   SEVERABILITY 

The  provisions  of  this  act  are  severable,  and  if  any  of  its 
provisions  shall  be  held  unconstitutional  or  invalid  by  any  court 
of  competent  jurisdiction,  the  decision  of  such  court  shall  not 
affect  or  impair  any  of  the  remaining  provisions. 
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SECTION  11.   RELATIVE  TO  EXISTING  ACTS  AND  LAWS 

11(a).   Chapter  637  of  the  Acts  of  1974,  as  amended  by  Chapter 
759  of  the  Acts  of  1974,  and  [Franklin  County  Bill,  Cape  Cod  Bill, 
etc.]  are  hereby  repealed,  effective  upon  [date  five  years  from  the 
effective  date  of  this  act];  provided  that  the  repeal  of  any  of  the 
aforesaid  special  acts  shall  be  effective  before  that  date  upon 
certification  by  the  State  Land  Use  Board  of  the  land  management 
powers  of  a  Regional  Land  Use  Commission  established  pursuant  to 
Section  4(a)  of  this  act  with  jurisdiction  over  the  areas  governed 
by  such  special  act. 

11(b).   The  following  special  acts  are  hereby  repealed: 
Chapter  425  of  the  Acts  of  1963,  relating  to  the  Franklin  County 
Planning  Department;  Chapter  453  of  the  Acts  of  1965,  relating  to 
the  Cape  Cod  Planning  and  Economic  Development  Commission;  Chapter 
332  of  the  Acts  of  1967,  relating  to  the  Old  Colony  Planning  Council; 
Chapter  357  of  the  Acts  of  1972,  relating  to  the  membership  of  the 
Northern  Middlesex  Planning  Commission;  Chapter  578  of  the  Acts  of 
1972,  Chapter  23  of  the  Acts  of  1973,  and  Chapter  27  of  the  Acts  of 
1974,  relating  to  the  membership  of  the  Central  Massachusetts 
Regional  Planning  Commission.   The  repeal  of  each  of  the  above 
special  acts  shall  be  effective  upon  the  finding  of  the  State  Land 
Use  Board  that  the  discontinuance  of  the  regional  planning  agency 
to  which  such  special  act  is  applicable  is  appropriate  because  the 
planning  and  regulatory  functions  enabled  by  this  Act  have  been 
provided  for  each  municipality  in  the  region  through  the  creation  of 
one  or  more  Regional  Land  Use  Commissions.   However,  this  paragraph 
shall  expire  on  [date  five  years  from  effective  date  of  this  act], 
and  any  of  the  aforesaid  special  acts  whose  repeal  has  not  become 
effective  by  that  date  shall  remain  in  force. 

11(c).   Chapter  40B  of  the  General  Laws,  as  most  recently 
amended  by  Chapter  774  of  the  Acts  of  1969  is  hereby  amended  by 
inserting  after  the  last  sentence  of  section  21,  the  following 
sentence: 

"No  application  may  alternatively  be  made  to  the  State  Land 
Use  Board  or  to  the  Regional  Land  Use  Commission  with  authority, 
as  provided  in  [The  State  Land  Use  Act] ,  and  such  Board  or 
Commission  shall  act  in  place  of  the  board  of  appeals  for  the 
purposes  of  sections  20  through  23,  inclusive,  of  this  chapter." 

11(d).   Section  40  of  Chapter  131,  G.L.,  as  most  recently 
amended  by  Chapter  818  of  the  Acts  of  1974,  is  hereby  amended  by 
inserting  after  the  last  paragraph  the  following  sentence: 

"If  a  Notice  of  Intent  is  required  for  any  activity  in  connection 
with  a  development  which  is  subject  to  the  provisions  of  [State 
Land  Use  Act],  the  State   Land  Use  Board  or  Regional  Land  Use 
Commission  with  authority  thereunder  shall  act  in  place  of 
the  conservation  commission,  selectmen,  or  mayor  for  the  pur- 
poses of  this  section." 
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C.    AMENDMENT  TO  THE  MASSACHUSETTS  ENVIRONMENTAL  POLICY  ACT* 

Section  1.   Section  62  of  Chapter  30  of  the  General  Laws  as 
most  recently  amended  is  hereby  amended  by  striking  out  the  entire 
section  and  inserting  in  place  thereof  the  following  new  section: 

"Section  62.   For  the  purposes  of  this  section,  'public 
agency'  shall  mean  any  agency,  department,  board,  commission,  in- 
strumentality, or  other  authority  of  the  Commonwealth  or  any 
authority  of  any  political  subdivision  thereof.   No  public  agency 
shall  commence  any  work,  project,  or  activity  which  may  cause 
damage  to  the  natural  environment  or  may  have  significant  effect 
on  state  or  regional  land  use  patterns  or  may  have  significant 
effect  on  state,  regional,  or  local  economies  until  sixty  days 
after  it  has  published  a  final  impact  report  in  accordance  with 
the  provisions  of  this  section  or  until  sixty  days  after  a  public 
hearing  on  said  report,  provided  that  research,  planning,  design, 
and  other  preliminary  work  necessary  to  describe  and  evaluate  such 
project  for  the  purposes  of  this  section  may  be  undertaken.   A 
complete  report  on  environmental,  economic,  and  land  use  impacts, 
published  in  accordance  with  the  provisions  of  this  section,  shall 
in  all  cases  be  required  before  commencement  by  a  public  agency  of 
any  work,  project,  or  activity  with  an  estimated  cost  in  excess  of 
ten  million  dollars  or  committing  the  use  of  fifty  or  more  acres 
of  land. 

Unless  otherwise  provided  in  this  section,  the  impact  report 
required  herein  shall  include  a  segment  on  environmental  impacts 
if  the  aforesaid  project  may  cause  damage  to  the  natural  environ- 
ment, a  segment  on  economic  impacts  of  said  project  may  have  sig- 
nificant effect  on  state,  regional,  or  local  economies,  and  a  seg- 
ment on  land  use  impacts  if  said  project  may  have  significant  effect 
on  state  or  regional  land  use  patterns.   When  an  impact  report 
includes  two  or  more  said  segments,  each  segment  shall  be  both  sep- 
arately reviewable  and  reviewable  for  consistency  with  other  segments 
Authority  to  approve  rules  and  regulations,  impact  reports,  and  the 
selection  of  consultants  pursuant  to  this  section  shall  be  that  of 
the  Secretary  of  Environmental  Affairs  as  regards  the  natural  environ- 
ment, the  Secretary  of  Administration  and  Finance  as  regards  land  use 
patterns,  and  the  Secretaries  of  Manpower  Affairs  and  Communities 
and  Development  as  regards  the  economy. 

The  preparation  of  said  report  shall  be  commenced  during  the 
initial  planning  and  design  phase  of  any  work,  project,  or  activity 
subject  to  this  section  and  the  report  shall  be  so  prepared  and 
disseminated  as  to  inform  the  originating  agency,  reviewing  agencies, 
the  appropriate  regional  planning  commission,  the  Attorney  General 
and  the  public  of  the  consequences  of  state  actions  and  the  alterna- 
tives thereto  prior  to  any  commitment  of  state  funds  and  prior  to  the 
commencement  of  the  work,  project,  or  activity.   All  reviewing 
agencies,  and  any  state  agency,  department,  board,  commission,  divi- 


*This  amendment  extends  the  language  of  S.  325  (1975),  a  bill  filed 
by  Senators  Saltonstall  and  Hall  and  Representative  Lane. 
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sion,  or  authority  which  has  jurisdiction  by  law  or  special  expertise 
with  respect  to  any  impact  involved  shall  affix  their  written  comments 
to  the  final  impact  report.   In  order  to  insure  an  interdiscplinary 
review,  the  secretary  or  secretaries  with  authority  as  herein  provided 
shall  in  conjunction  with  any  agency  involved  jointly  approve  the 
selection  of  any  consultant  engaged  to  prepare  the  draft  or  final 
impact  report. 

An  environmental  impact  report  shall  contain  detailed  state- 
ments describing  the  nature  and  extent  of  the  proposed  work  and  its 
environmental  impact;  all  measures  being  utilized  to  minimize  en- 
vironmental damage,  any  adverse  short-term  and  long-term  environ- 
mental consequences  which  cannot  be  avoided  should  the  work  be  per- 
formed; and  alternatives  to  the  proposed  action  and  their  environ- 
mental consequences.   Economic  impact  reports  shall  contain,  without 
limitation,  a  cost-benefit  analysis  of  the  effect  of  the  proposed 
work  on  the  economy  of  the  cities  or  towns  and  regions  affected  by 
said  project  and  of  the  Commonwealth  as  a  whole,  including  changes 
in  the  number  of  state,  regional,  and  local  residents  employed,  in 
the  wages  and  salaries  of  state,  regional,  and  local  residents,  in 
state,  regional  and  local  tax  revenues,  in  state,  regional,  and 
local  expenditures  including  expenditures  for  services  and  resource 
management,  in  state,  regional,  and  local  consumer  prices,  in  state- 
wide, regionwide,  and  local  business  income,  and  in  contributions 
to  and  use  of  state,  regional,  and  local  resources;  and  alternatives 
to  the  proposed  project  and  their  economic  consequences  to  the 
Commonwealth  and  to  said  regions,  cities,  and  towns.   Land  use 
impact  reports  shall  contain  detailed  statements  to  the  extent  to 
which  the  proposed  work  is  consistent  with  any  officially  promul- 
gated state  land  use  policies  and  plans  and  with  any  applicable 
officially  promulgated  regional  policies,  plans,  and  strategies. 

To  carry  out  the  purposes  of  this  section,  the  secretary  of 
each  executive  office  shall  promulgate  rules  and  regulations  approved 
by  the  secretary  or  secretaries  with  authority  as  herein  provided, 
which  rules  and  regulations  shall  be  applicable  to  all  public 
agencies  within  each  of  such  executive  offices  and  which  in  the  case 
of  the  natural  environment  shall  conform  with  the  requirements  of 
the  National  Environmental  Policy  Act,  Public  Law  91-190,  and 
amendments  thereto.   Any  draft  report,  final  report,  and  all  written 
comments  required  by  said  regulations  shall  be  public  documents. 
Said  reports  shall  be  submitted  to  the  secretary  or  secretaries 
with  authority  as  herein  provided,  who  shall  issue  statements  in- 
dicating whether  or  not  in  their  judgment  said  report  adequately 
and  properly  complies  with  the  provisions  of  this  section. 

Any  public  agency  which  grants  permit  determinations,  orders 
or  other  actions  shall  prepare  an  environmental  impact  report  for 
any  work,  project,  or  activity  of  any  private  person,  firm,  or 
corporation  which  may  cause  damage  to  the  environment  and  for  which 
no  funds  of  the  Commonwealth  are  to  be  expended,  provided  that  such 
report  shall  be  limited  in  scope  to  the  subject  matter  jurisdiction 
of  such  public  agency  by  which  said  report  is  prepared.   No  action 
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shall  be  brought  to  compel  any  such  public  agency  or  any  such 
private  person,  firm  or  corporation  to  make,  cause  to  be  made  or 
have  made  on  its  behalf  any  environmental  impact  report  other  than 
the  report  required  by  this  section.   In  any  action  in  which  an 
environmental  impact  report  is  required  for  any  work,  project  or 
activity  of  any  private  person,  firm  or  corporation,  such  person, 
firm  or  corporation  may  also  request  the  Secretary  of  Manpower 
Affairs  or  the  Secretary  of  Communities  and  Development  to  require 
the  agency  with  jurisdiction  over  said  project  to  prepare  an  eco- 
nomic impact  report,  and  may  request  the  Secretary  of  Administration 
and  Finance  to  require  the  agency  with  jurisdiction  over  said  pro- 
ject to  prepare  a  land  use  impact  report,  such  reports  to  be  sub- 
mitted for  review  and  comment  t  o  the  appropriate  secretaries  at 
the  same  time  the  environmental  impact  report  is  submitted.   Im- 
pact reports  for  any  work,  project  or  activity  of  private  persons, 
firms  or  corporations  shall  be  submitted  to  the  secretary  or  sec- 
retaries with  authority  as  herein  provided  for  comment,  and  such 
comment,  if  any,  shall  be  submitted  to  the  public  agency  by  which 
said  report  is  prepared  within  thirty  days  from  its  receipt.   The 
approval  or  disapproval  of  said  secretary  or  secretaries  of  any 
such  report  shall  not  be  required. 

Any  action  or  proceeding  alleging  that  a  public  agency  has 
improperly  determined  whether  a  work,  project,  or  activity  may 
cause  significant  damage  to  the  natural  environment  or  have  sig- 
nificant effect  on  state  or  regional  land  use  patterns  or  on  state, 
regional,  or  local  economies  shall  be  commenced  not  later  than  sixty 
days  after  the  date  on  which  the  secretary  or  secretaries  with 
authority  as  herein  provided  shall  issue  comment,  if  any,  on  the 
report  prepared  by  such  public  agency  in  connection  with  such  work, 
project,  or  activity,  or  not  later  than  ninety  days  after  the  date 
upon  which  such  public  agency  shall  have  transmitted  such  report 
to  said  secretary  or  secretaries,  whichever  date  occurs  first. 
Any  action  or  proceeding  alleging  that  an  impact  report  fails  to 
comply  with  the  provisions  of  this  section  shall  be  commenced  no 
later  than  thirty  days  after  the  date  upon  which  the  final  impact 
report  has  been  transmitted  by  a  public  agency  to  the  secretary  or 
secretaries  with  authority  as  herein  provided.   In  the  event  that 
the  comments  of  said  secretary  or  secretaries  indicate  detailed 
reasons  for  finding  that  such  final  impact  report  fails  to  comply 
with  the  provisions  of  this  section,  the  time  during  which  any 
action  may  be  commenced  alleging  that  such  report  fails  to  comply 
with  said  provisions  shall  be  extended  for  an  additional  period  of 
thirty  days. 

For  the  purposes  of  carrying  out  the  provisions  of  this  section, 
funds  made  available  for  the  purpose  of  design  of  or  planning  or 
performing  said  work,  project,  or  activity  shall  be  available  and 
may  be  expended  for  the  research,  preparation,  and  publication  of  the 
reports  required  by  this  section  and  expenses  incidental  thereto, 
and  said  funds  may  be  transferred  or  otherwise  may  be  made  available 
to  other  state  departments  and  resource  agencies  designated  by  the 
secretary  or  secretaries  with  authority  as  herein  provided  for  the 
purpose  of  meeting  the  expenses  incurred  in  evaluating  the  draft  or 

final  impact  report „" 
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Section  2.   Any  application  for  any  permit  determinations, 
orders  or  other  actions  filed  with  any  agency,  department,  board, 
commission,  authority  or  authority  of  any  political  subdivision  on 
the  effective  date  of  this  act  may  be  reviewed,  evaluated  and  con- 
sidered in  accordance  with  the  provisions  of  section  sixty-two  of 
chapter  thirty  of  the  General  Laws,  as  amended  by  section  one  of 
this  act;  provided,  however,  that  if  so  reviewed,  evaluated  or  con- 
sidered, final  approval  on  such  permit  determinations,  orders  or 
other  actions  shall  not  be  granted  until  after  [effective  date  of 
this  act] . 

Section  3.   Section  1  of  this  act  shall  take  effect  on 
[effective  date] . 
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P.    AN  ACT  TO  ENHANCE  LOCAL  CAPABILITIES 

Section  1.   Chapter  [reference  to  State  Land  Use  Act]  is  hereby 
amended  by  inserting  after  section  4(f)  a  new  section  as  follows: 

"4(g).   Municipal  Planning  Program  Certification 

In  a  region  in  which  a  Regional  Land  Use  Commission  has  been 
established  and  is  certified  in  accordance  with  section  4(f),  the 
planning  board  and  chief  executive  of  any  municipality  may  at  any 
time  submit  for  review  and  certification  by  the  Commission,  or  other 
regional  agency  with  responsibility  for  conducting  the  comprehensive 
regional  planning  program  for  the  region,  documentation  of  a  munici- 
pal planning  program,  which  may  include  an  open  space  program  and  a 
growth  phasing  program  as  specified  herein.   Said  Commission  or 
agency  shall  review  the  submitted  documentation  and  within  sixty 
days  of  submittal  shall  determine  whether  the  municipal  planning 
program  is  consistent  with  the  goals,  policies,  plans,  and  strategies 
of  the  comprehensive  regional  planning  program,  and  shall  indicate 
its  approval  or  disapproval  of  the  municipal  planning  program  and 
its  reasons  therefor.   Said  Commission  or  agency  may  disapprove  a 
municipal  open  space  program  or  a  municipal  growth  phasing  program 
without  disapproving  the  remaining  elements  of  the  municipal  planning 
program. 

If  the  Commission  or  agency  disapproves  all  or  part  of  the 
submitted  municipal  planning  program,  it  shall  suggest  revisions 
to  the  program,  and  the  planning  board  and  chief  executive  of  said 
municipality  may  at  any  time  submit  a  revised  program  for  review 
and  certification  in  the  manner  provided  herein  for  initial  program 
review  and  certification.   The  Commission  shall  certify  the  program 
or  parts  thereof  which  it  approves  for  a  period  of  six  years.   A 
certified  municipal  planning  program  shall  be  updated  each  two 
years,  and  such  updated  program  as  is  then  current  shall  be  sub- 
mitted to  said  Commission  or  agency  for  recertif ication  in  the 
manner  provided  herein  for  initial  program  review  and  certification 
within  six  years  of  the  previous  certification.   Documentation  of 
elements  of  a  municipal  planning  program  which  were  not  included 
in  such  program  when  it  was  most  recently  certified  may  at  any 
time  be  submitted  for  review  and  certification  in  the  manner  herein 
provided  for  initial  program  review  and  certification,  and  such 
elements,  if  certified  by  said  Commission  or  agency,  shall  there- 
after be  deemed  part  of  the  municipal  planning  program  and  shall 
be  updated  and  recertified  together  with  such  program. 

Documentation  of  a  municipal  planning  program  shall  be  approved 
by  the  planning  board  and  by  the  chief  executive  of  the  municipality, 
and  shall  include  the  following: 

(i)  An  outline  of  the  participatory  efforts  being  made, 

clarifying  steps  being  taken  to  broaden  the  usual  range 
of  participants  to  include  persons  often  omitted,  such 
as  teenagers,  the  elderly,  and  minorities,  and  steps 
being  taken  to  give  participants  a  creative  rather  than 

purely  reactive  role  in  the  process. 
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(ii)  A  statement  in  words,  maps,  illustrations,  or  other  media 
outlining  current  municipal  policies  on  growth,  economic 
development,  land  use,  natural  resource  conservation  and 
utilization,  housing,  fiscal  management,  utilities,  trans- 
portation, and  other  public  facilities  and  services.   Such 
statement  shall  be  based  on  adequate  study  of  needs  and 
capabilities  and  shall  be  sufficiently  explicit  as  to  form 
a  basis  for  plan  evaluations  reflecting  values  of  the  par- 
ticular municipality  as  differentiated  from  municipalities 
generally. 

(iii)  A  listing  of  critical  contingencies  affecting  the  muni- 
cipality, especially  those  arising  out  of  the  actions  of 
state  and  federal  governments. 

(iv)  A  three  to  five  year  action  strategy  for  implementation 
through  revising  land  management  controls,  institutional 
innovations,  programming  of  transportation  and  utility 
systems,  land  acquisition,  and  other  public  actions. 

A  municipal  planning  program  may  include  one  or  both  of  the 
following: 

(v)  An  open  space  program,  consistent  with  municipal  policies 
and  plans  and  containing  a  documented  three  to  five  year 
strategy,  based  on  adequate  study,  for  acquiring  or  pro- 
tecting open  space  land;  illustrative  maps  locating 
generally  areas  of  high  priority  for  open  space  use  based 
on  their  locational  and  site  characteristics;  documentation 
of  standards  for  identifying  parcels  of  land  as  acceptable 
for  open  space  and  a  process  for  the  evaluation  and  approval 
of  such  parcels  by  the  planning  board  upon  application  of 
landowners . 

(vi)  A  growth  phasing  program  containing  the  following  elements: 

(a)  a  long-range  growth  plan  specifying  target  levels  of 
population  and  industrial  and  commercial  activity  which 
are  mutually  consistent,  and  specifying  how  achievement 

of  the  target  levels  should  be  phased  so  as  to  be  consistent 
with  the  growth,  service  level,  and  fiscal  policies  spe- 
cified above; 

(b)  an  explanation  of  how  the  documented  growth  plan  is 
consistent  with  the  goals,  policies,  plans,  and  strategies 
of  the  comprehensive  regional  planning  program; 

(c)  documentation  of  a  fifteen  year  growth  phasing  strategy 
for  the  implementation  of  the  above  specified  policies  and 
growth  plan,  and  scheduling  municipal  capital  improvements 
consistent  with  the  growth  plan  over  fifteen  years,  with 
detailed  budgeting  of  capital  outlays  in  the  most  immediate 
five  years; 
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(d)  documentation  of  the  municipality's  capital  budgeting 
process  including  its  most  recent  capital  budget  and  evi- 
dence that  such  process  provides  for  representative 
citizen  participation  sufficiently  early  in  the  preparation 
of  the  budget  to  permit  the  views  of  residents  to  be  mean- 
ingfully incorporated  therein,  and  that  such  process  pro- 
vides reasonable  assurance  to  developers  that  the  capital 
budget  may  be  relied  upon  in  foreseeing  the  provision  of 
capital  improvements  by  the  municipality. 

Documentation  submitted  may  include  all  or  part  of  a  master  or 
study  plan  prepared  pursuant  to  chapter  41,  sec.  81-D,  G.L." 

Section  2.   Chapter  61A  of  the  General  Laws  is  hereby  amended 
by  inserting  after  section  3  the  following  new  section: 

"Section  3A .   Land  not  less  than  five  acres  in  area  and  located 
in  a  municipality  with  an  open  space  program  currently  certified 
under  the  provisions  of  section  4(g),  chapter  [reference  to  State 
Land  Use  Act] ,  shall  be  deemed  to  be  in  approved  open  space  use  if 
the  planning  board  of  such  municipality  files  notice  with  the 
municipality's  board  of  assessors  that  such  land  has  been  approved 
as  open  space  consistent  with  said  program,  and  provided  that  such 
land  is  retained  in  its  natural  state,  and  is  not  used  or  improved 
for  residential,  commercial  or  industrial  purposes  or  for  storage 
or  for  the  extraction  of  soil  or  minerals;  except  that  such  land 
may  be  in  agricultural,  horticultural,  or  agricultural  and  horti- 
cultural use  as  defined  in  this  chapter.   In  the  event  that  said 
open  space  program  ceases  to  be  certified  or  in  the  event  that 
approval  of  any  such  land  as  open  space  is  rescinded  by  the  planning 
board  for  reason  of  revision  of  said  open  space  program  or  changes 
in  the  use  of  such  land,  the  planning  board  of  such  municipality 
shall  forthwith  send  notice  thereof  to  the  municipality's  board  of 
assessors . " 

[Chapter  61A  is  further  amended  by  making  the  following  changes 
in  the  sections  referred  to  below. 

[Section  4:   by  inserting  after  paragraph  2,  the  following  new 
paragraph : 

"For  general  property  tax  purposes,  the  value  of  land,  not  less 
than  five  acres  in  area,  which  is  in  approved  open  space  use 
during  the  tax  year  in  issue  shall,  upon  application  of  the  owner 
of  such  land  and  approval  thereof,  be  that  value  which  such  land 
has  for  agricultural  or  horticultural  purposes." 

[Section  5:   by  inserting  after  "uses"  in  line  2,  the  words 
"or  in  approved  open  space  use"; 

[Section  7:   by  inserting  after  "use"  in  line  2,  the  words 
"or  in  approved  open  space  use"; 
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[Section  8:   by  inserting  after  "use"  in  line  6,  the  words 
"or  in  approved  open  space  use";  and  by  inserting  after  "use"  in 
line  13  the  words  "or  in  approved  open  space  use"; 


[Section  12:  by  inserting  after  "use"  in  line  1,  the  words 
"or  in  approved  open  space  use";  and  by  inserting  after  "use"  in 
line  42,  the  words  "or  in  approved  open  space  use"; 


[Section  13:   by  inserting  after  "use"  in  line  3,  the  words 
"or  in  approved  open  space  use";  and  by  inserting  after  "situated" 
in  line  11,  the  phrase  ";  and  provided,  further,  that  no  roll-back 
taxes  or  conveyance  tax  shall  be  applicable  if  the  land  involved 
was  previously  in  approved  open  space  use  and  ceases  to  qualify  as 
such  solely  as  a  result  of  the  revision  or  loss  of  certification  of 
a  municipal  open  space  program  under  which  such  land  previously  so 
qualified" ; 


[Section  14:   by  inserting  after 
'or  approved  open  space  use"; 


"use" 


in  line  2,  the  words 


[Section  16:   by  inserting  before  "uses"  in  line  3,  the  words 
"or  approved  open  space";  and  by  inserting  after  "use"  in  line  6, 
the  words  "or  in  approved  open  space  use"; 


[Section  17:   by  inserting  after  "horticultural"  in  line  3, 
the  words  "or  approved  open  space"; 

[Section  18:   by  inserting  after  "horticultural"  in  line  6, 
the  words  "or  approved  open  space"; 

[Section  20:   by  inserting  after  "use"  in  line  3  of  the  second 
paragraph,  the  following  phrase:   "except  that  the  value  of  land  in 
approved  open  space  use  shall  be  determined  by  the  commission  on  the 
basis  of  the  full  valuation  standard  applicable  to  other  land  in  the 
city  or  town", 

[Each  of  the  above  changes  requires  a  section  of  the  present 
legislation.   The  following  section  will  accordingly  be  renumbered 
when  those  section  headings  are  inserted.,] 


Section  3. 


Chapter  40A,  G.L.,  is  hereby  amended  by  inserting 
in  section  2,  after  the  phrase  "the  density  of  population",  the 
following:   ",  the  demand  for  municipal  services,";  and  by  inserting 
after  the  last  sentence  of  section  2  the  following  sentence: 
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